United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia 

JANUARY TERM, 1 

No. 4443. 


HENRY J. ROBB, APPELLANT, 

vs. 

FRANCIS A. CRAWFORD, EDWARD A. GARVEY, 

ERNEST M. LOUIS, ET AL. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 



FILED FEBRUARY 2, 1926. 


PRINTED MARCH 10, 1926. 



G)urt of Appeals of the District of Columbia 

JANUARY TERM, 1926. 

No. 4443. 


HENRY J. ROBB, APPELLANT, 


VS, 

FRANCIS A. CRAWFORD, EDWARD A. GARVEY, 
ERNEST M. LOUIS, UNITED REALTY CORPORA¬ 
TION, INTERNATIONAL BANK, AND AUSTIN C. 
WALLER, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original Print 


Caption . 

Amended and supplemental bill. 

Contract . 

Answer of Francis A. Crawford to bill. 

Answer of Edward A. Garvey to bill. 

Order ainx)intiug receivers. 

Answer of Ernest M. Louis to amended and supplemental 

bill. 

Answer of United Realty Coriwration to amended and suiv 

plemental bill. 

Fiat of Justice Hoehling. 

Joint intervening petition and answer of International Bank 

and Austin C. Waller. 

Fiat of Justice Hoehling. 

Decree dismissing bill; appeal. 

Memorandum: $50 deposited in lieu of undertaking on ap¬ 
peal . 


a 

1 

1 

1 

5 

4 

7 

6 

10 

8 

12 

10 

1.3 

11 

21 

17 

29 

23 

30 

23 

42 

32 

42 

32 

43 

33 


r 


Judd & Detweileb (Inc.), Printces, Washington, D. C., February 11, 1926. 















11 


INDEX 


Original Print 


Order extending time for tiling .statement of evideiu'e. 4.‘i 

As-signments of errors. 4u 

Memorandum: Statement of evidence tiled. 4 4 .‘>4 

Designation of record. 44 lU 

Counter designation of record. 44 34 

Memoranda : Statement of evidence .submitted ; statemetn of 

evidence .signed. 4r» 33 

Clerk’s c*ertilicate. 4(> 3r» 

Statement of evidence. 47 30 

Te.stimony of Frank 1*. I’aroni. 47 30 

Henry J. U(d)b. 37 47 

Thomas G. Dade. 37 47 

Howard A. Schladt. 00 30 

Dusey H. Howard. 02 32 

It. Gates llamey. 0.3 .3.3 

Ralph B. Benton. 64 53 

Henry J. Robb. 07 30 

Dt^ed . 7.3 03 

Agreement . 77 07 




















Court of Appeals of the District of Columbia 


Xo. 4443. 

IIenky J. Kobb, A])pellaiit, 
vs. 

Fbancis a. Cbawfobd et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 43737. 

Henry J. Kobe, Plaijititf, 
vs. 

Francis A. Crawford, Edward A. Garvey, and Ernest M. 

Lot^is, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, tlie following 
Itapers were tiled and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Amended and Supplemental Bill. 

Filed March 20, 1925. 

In the Supreme Court of the District of Columbia. 

Equity. No. 43737. 

Henry J. Robb, Plaintiff, 
vs. 

Francis A. Crawford, Edward A. Garvey, and Ernest M. 

Louis, Defendants. 

1. Plaintitf is a citizen of the United States, resident of 
the District of Columbia, and brings this suit in his own 
right. 
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2. The defendants are citizens of the United^ States, 
residents of the District of Columbia and are sued in their 
own riglits, respectively. 

3. On or about the 2nd day of January, A. D. 1925, the 

plaintiff entered into a contract in writing with the de¬ 
fendant, Francis A. (h-awford, whereby it was agreed be¬ 
tween them that the ])laintilf should convey, or cause to be 
conveyed, unto the said defendant by deed with special 
warranty all that parcel of land situated in the District of 
Columbia with the improvements thereon, known as 2721 
14th Street, N. W., being lot 80(), sijuare 28()(), subject to a 
first deed of trust of $12,500.00 at due April, 1926, 

and that in exchange therefor the said defendant, Craw¬ 
ford, should convey or cause to b(‘ conveyed unto the plain¬ 
tiff by deed with special wananty, all that ])arcel of land 
situated in the District of Columbia with imjirovements 
thereon, known as “The Rochelle Apaitment,” 1603 You 
Street, X. W., being lot 23, sipiare 175, subject to a first 
deed of trust of $50,000.00 at 6Vl*^<, due in tliree 


vears. 


2 It was further agreed in the said contract that the 

plaintiff should execute and deliviu* to the said de¬ 
fendant the ])laintitf’s promissory note for $25,000.00 to be 
secured bv a second deed of trust on the said “Tlie Rochelle 


Apartment,” j)ayable $250.00 ])er month, including interest 
at 6 %, unpaid balance to become due in five years. 

It was further agreed in the said contract that the leases 
and collections of rentals for and upon a])artments in the 
said “The Rochelle A])artment," lu* duly assigned and 
transferred to the ])laintilf. 

It was further in the said contract agreed that the same 

should be consummated within thirtv da vs from the date 

• • 

thereof. 


4. The plaintiff has fully performed and discharged all 
the obligations on his part to be peiformed under the said 
contract, and is now and at all times has been ready, willing 
and able fully to complete and carry out the same, and now 
tenders to the defendants each and every paper and docu¬ 
ment bv him or bv anvone else to be signed, executed 
or delivered under the said contract, as well as the 


deed and the promissory note therein mentioned, and has 
already tendered the same to the defendant, Francis A. 
Crawford, and has demanded of the said defendant tliat he 
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perform and discliarge the obligations on his part to be 
performed under the said contract. 

5. The defendant, Francis A. Crawford, has declined and 
refused and still declines and refuses to consummate the 
said contract, to make the said exchange, or to convey to 
the plaintiff said i)remises by him to be conveyed under 
the said contract or any ])art thereof. 

6. On or about the 26th dav of P^ebruarv, A. D. 

3 1925, the defendant, Francis A. Crawford, in order 
to evade the performance of his obligations under 

said contract, caused and procured to be made, executed 
and delivered to the defendant, Pldward A. Garvey, a 
certain purported deed pur])orting to convey to the said 
defendant, P]dward A. Garvey, the said premises known as 
‘‘The Rochelle Apartment.” At the time of and long prior 
tc the making of the said deed, the defendant, Pjdward A. 
Garvey, well knew of the contract between the plaintiff and 
the defendant, Crawford, aforesaid, received the said deed 
with full knowledge thereof, and the plaintiff is advised 
and believes and avers on information and belief, that no 
consideration ])assed from the said defendant, Kdward A. 
Garvey, to the said defendant, Francis A. Crawford, for 
the making of the said deed, that the said deed is not bona 
fide, and was made only for the pur])ose of defeating the 
rights of the plaintiff in the premises. The plaintiff further 
avers that he is advised and believes, and avers on informa¬ 
tion and belief, that the said defendant, Edward A. Garvey, 
holds the legal title of the said “The Rochelle Apartment,” 
only as a bare, naked trustee for the defendant, Francis 
A. Crawford, and that the said Crawford is still the true 
and lawful owner of the said premises, and the exclusive 
beneficial owner thereof. 

7. The said written contract between the plaintiff and 
Francis A. Crawford is hereto attached and made part 
hereof by copy, the same as if specifically incorporated 
herein. Plaintiff has no adequate remedy of law. 

8. Plaintiff further shows to your Honors that Plrnest 
^r. Louis named as a defendant by deed took the title of 

the real estate above-mentioned from the defendant, 

4 Garvey, on about February 25th, 1925, and that said 
deed has since the institution of this action, that is 

to say on or about ^larch 9th, 1925, been recorded in the 
office of the Recorder of Deeds in the District of Columbia. 
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PlaintifT fnrtlier avers that he is advised and believes and 
avers on information and belief, that the said Ernest M. 
Louis is a mere naked trustee for the defendant, Crawford, 
^ave no consideration for the said conveyance, and received 
.and holds the said title entirely for the benefit of the said 
Crawford, who is the owner of the entire beneficial interest 
in the said premises. 

fi. Wherefore, the plaintiff prays that the defendants be 
re(|uired to execute ai)propriate deeds or deed as in the 
original bill herein ])rayed, and for all other relief which 
is necessary or proj)er in the premises. 

HENRY J. ROBB. 


DANIEL THEW WRIGHT, 

PHILIP ERSIILER, 

Attys. 

City of Washington, 

District of Columbia, ss: 

Henry J. Robb, Imuiiu: fii’^^t duly sworn, dejioses and says 
that he is the plaintiff in the above-entitled cause, that the 
facts stated of his own knowledge are true, and that those 
stated on information and belief he verily believes to be 
true. 

HENRY J. ROBB. 

Sworn to before me and subscribed in my presence this 
:20th (lav of March, A. 1). 1925. 

[SEAL.] AMELIA V. ERNST, 

Notary Public, D. C. 

5 Wardman Construction Company, Incorporated, 1430 
K Street N. W., Washington, D. C. 

Real Estate Department. 

This agreement, made and entered into this 20th day of 
January A. D. 1925, by and between Henry J. Robb party 
of the first part, and Francis A. Crawford party of the 
second ])art. 

Whereas, the said ])arties hereto of the first and sec¬ 
ond parts have mutually agreed to exchange their respec- 
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tive projiertieri hereinafter more particularly described, 
upon the terms and conditions hereinafter set forth. 

Now, therefore, this agreement witnesseth, that for and 
in consideration of the sum of Five Dollars, cash in hand 
])aid hv each to each other, the said parties hereto of the 
first and second ))arts do hereby mutually promise and 
a^ree to and with each other as follows, to wit: 

That the said party of the first part shall convey, or cause 
to be conveyed, unto the said ])arty of the second part, by 
deed with special warranty, all that parcel of land situate 
in the District of Columbia, with the improvements thereon 
known as 27*21 14th St., N. AV., heinj? lot 80G, Square 2860, 
subject to a 1st deed of trust of $12,500 at 6%% due April 
1926. 

That the said ])arty of the second ])art shall convey, or 
cause to he conveyed, unto the said party of the first part, 
by deed with special warranty, all that parcel of land 
situate in the District of Columbia, with the improve- 
6 ments thereon known as “The Kochelle Apartment,’^ 
1608 You St., N. W., being lot 28, square 175, sub¬ 
ject to a 1st deed of trust of $50,000 at 6Yj%, due in three 
years. 

That the ])arty of the first i)art shall execute and deliver 
to the party of the second ])art his promissory note for 
$25,000 to be secured by 2nd deed of trust on the “Rochelle 
Apartment,’’ payable $250 per month including interest at 
6%, unpaid balance due in 5 years. 

It is understood and agreed that the leases and collec¬ 
tions of rents are to he turned over to the party of the first 
part. 

That the title to each ])roperty shall be good of record 
and in fact, subject only\ to covenants of record and en¬ 
cumbrances herein mentioned, if any. Should any of the 
titles, upon examination, be found defective, this agree¬ 
ment shall, at the o])tion of the vendee of such property, 
be and become null and void, hut neither'party hereto shall 
be liable to the other for any damage by reason of such de¬ 
fective title, and they hereby accordingly release each other 

from anv such liahilitv. 

• • 

That rents, taxes, insurance, water rents and interest 
shall he ])aid or adjusted to date of transfer. Taxes shall 
be adjusted in accordance with certificate of taxes issued 
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by the Collector of Taxes of the District of Columbia, ex¬ 
cept that all special improvements completed prior to the 
date hereof, whether or not assessment therefor is now 
levied, shall be paid for or proper allowance made therefor, 
by the respective vendors at the date of transfer. 

That the examination of title, conveyancing, recording, 
notary fees and revenue stamps on deeds and notes shall be 
at the cost of the respective vendees. 

That this agreement shall he consummated simul- 
7 taneouslv and within Thirtv davs from the date 
hereof; it being agreed that the same shall be bind¬ 
ing upon and extend for the benefit of the parties hereto 
and each of them, their and each of their heirs, personal 
representatives, successors and assigns. 

That Wardinan (^onst. Co. is acting in the ])remises as 
agent for all of the ])arties hereto and with the full knowl¬ 
edge and consent of all of the said parties hereto, and 
shall he paid as commission for their services the sum of 
usual brokerage commission Dollars, by said i^arty of the 
first part, and shall also he paid as commission for their 
services the sum of usual brokerage commission Dollars 
l)y said party of the second part. 

Witness our hands on the day and year first hereinabove 
written. Executed in triplicate. 

(Signed) HENRY J. ROBB, 

(Signed) FRANCIS A. CRAWFORD, 

Contract Owner, 

In presence of 

RALPH 1). BENTON, 

R. G. RAMEY. 


AniiU'er of Francis A. Crawford to Bill for Specific Per¬ 
formance y Sc, 

tailed March 25,1925. 

******* 

1. This defendant has no knowledge of the allegations of 
])aragrai)h 1 of plaintiff’s Bill of Complaint and can there¬ 
fore neither admit nor deny the same, hut if material calls 
for strict proof. 

2. That the allegations of i)aragraph 2 of said Bill of 
Complaint are admitted. 
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8 3. That the allegations of paragraph 3 of said Bill 
of Complaint are admitted. 

4. That this defendant denies that plaintiff has fully per¬ 
formed and discharged all the obligations on his part to 
be performed under contract dated January 20, 1925, re¬ 
ferred to in plaintiff’s bill, in the third paragraph thereof, 
and denies that plaintiff has tendered him the deed and 
promissory note therein mentioned in said contract within 
the time specified therein. 

5. That this defendant denies that he has refused to con¬ 
summate the said contract, to make the said exchange, or 
to convey to plaintiff said premises as called for in said 
contract within the time specified therein. 

6. That this defendant admits that on, to wit, February 
26, 1925, he conveyed the premises set forth in said con¬ 
tract to the defendant Edward A. Garvey,djut denies that 
said conveyance was done for the purpose of evading the 
performance of his obligations under said contract and 
without consideration and further denies that said deed is 
not a bona fide one and was made only for the purpose 
of defeating the rights of the plaintiff in the premises; that 
this defendant denies that said defendant P]dward A. 
Garvey holds the legal title of said premises as a bare, 
naked trustee for this defendant, and denies that he, the 
said defendant Francis A. Crawford, is still the true and 
lawful owner of said premises and the exclusive beneficial 
owner thereof. 

7. That this defendant admits that he signed the contract 
attached to plaintiff’s bill of complaint. 

Further answering said bill of Complaint this defend¬ 
ant states that said contract of Januarv 20,1925. was 

9 entered into on January 20, 1925, and was to be con¬ 
summated within thirty (30) days from said date, 

which thirty days terminated February 19, 1925; that up 
to and including said date of February 19, 1925, the de¬ 
fendant Francis A. Crawford was ready, able and willing 
to carry out his part of said contract, but the plaintiff failed 
so to do, and thereupon the said defendant on February 
20, 1925, declared said contract at an end and thereafter 
on, to wit, February 25, 1925, the defendant sold said 
premises to the International Bank Corporation for a valu¬ 
able consideration and at the request and direction of said 
Corporation the defendant Francis A. Crawford conveyed 
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said premises to the defendant Edward A. Garvey to hold 
title for said Corporation. 

That said contract purported to represent Henry, J. 
Robb as the owner of premises 2721 14tli Street, Northwest, 
City of Washington, District of Columbia, being Lot 806, 
Square 2860, when in fact the said i)laintifT and one Arthur 
L. Buckman held title thereto for the said Wardman (Con¬ 
struction Company, Incorporated, which Company under 
said contract was to receive usual brokerage commission 
from plaintiff and usual brokerage commission from this 
defendant. 

Further answering said Bill of Complaint this defendant 
states that he was ready, able and willing at all times to 
carry out terms of said contract, but plaintiff did not tender 
settlement in accordance therewith, and as aforesaid plain¬ 
tiff thereafter conveyed said premises to the International 
Bank Corporation. 

FRANCIS A. CRAWFORD, 

Defendant. 

L. A. WIDMAYER, 

Attorney for Defendant. 

10 Francis A. Crawford being first duly sworn de¬ 
poses and says that he has read the foregoing 
Answer by him subscribed and knows the contents thereof; 
that the statements therein made of his own knowledge are 
true and those made upon information and belief he be¬ 
lieves to be true. 

FRANCIS A. CRAWFORD. 


Subscribed and sworn to before me this 25th day of 
March, 1925. 


HUGH W. BARR, [seal.] 
Notary Public, D. C. 


Answer of Edward A. Garvey to Bill for Specific Perform¬ 
ance, &c. 


Filed March 26, 1925. 

##••••• 

1. This defendant has no knowledge of the allegations 
of paragraph 1 of plaintiff’s Bill of Complaint and can 
therefore neither admit nor deny the same, but if material 
calls for strict proof. 
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2. The allegations of paragraph 2 of said Bill of Com¬ 
plaint are admitted. 

3. This defendant has no knowledge of the allegations 
of paragraph 3 of said Bill of Complaint and therefore e.\ii 
neither admit nor deny the same, but if material calls for 
strict proof. 

4. This defendant has no knowledge of the allegations 
of paragraph 4 of said Bill of Complaint and therefore cm 
neither admit nor deny the same, but if material calls for 
strict proof. 

5. This defendant has no knowledge of the allega- 
11 tions of paragraph 5 of said Bill of Complaint an 1 
therefore can neither admit nor deny the same, but 
if material calls for strict proof. 

6. For answer to paragraph 6 of said Bill of Com])laiiit 
this defendant admits, that on, to wit, February 26, 1925, 
he received a deed to said premises known as “The Rochelle 
Apartment” but that said premises was conveyed to him 
by the defendant Francis A. Crawford for the Interna¬ 
tional Bank Coi*poration and that said conveyance was not 
made for the purpose of defeating the rights of the plain¬ 
tiff in the premises; that this defendant did not h'old the 
legal title of the said “The Rochelle Appartment” as a 
trustee for the defendant Francis A. Crawford, but for the 
International Bank Corporation as aforesaid. 

7. That this defendant had no knowledge of the contract 
referred to in paragraph 7 of Plaintiff’s Bill of Complaint 
until the service of said Bill upon him. 

EDWARD A. CiARVEY, 

Defendant. 

L. A. WIDMAYER, 

Attorney for Defendant. 

Edward A. Garvey being first duly sworn deposes and 
says that he has read the foregoing Answer by him sub¬ 
scribed and knows the contents thereof; that the statements 
therein made of his own knowledge are true and those made 
upon information and belief he believes to be true. 

EDWARD A. GARVEY. 

Subscribed and sworn to before me this 25th day of 
March, 1925. HUGH W. BARR, [seau.] 

Notary Public, D. C. 


2—4443a 
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Order Appointing Heceivers. 
Filed May 15,1925. 


This cause coming on nj)oii tlie application for the ap¬ 
pointment of a Receiver, and the Court having heard the 
evidence and arguments of Counsel, finds said application 
to be well taken, and doth hereby grant the same. 

Wherefore it is this 15th dav of Mav A. D. 1925, herebv 
ordered, that Philip Ershler and L. A. Widmayer Fscpiires, 
be and are herebv apj)ointed as Receivers in this cause; 
that they shall give a joint bond in the sum of Ten Thou¬ 
sand (10,000) Dollars conditioned according to Law, with 
surety to be api)roved by the Court; and upon the approval 
tliereof, they and each of them is hereby em})owered, au¬ 
thorized and directed forthwith to take j)ossession and Con¬ 
trol of the said premises, that is to say both parcels; that 
is to say, respectively 2721 14th St. X. W. being Lot 806, 
scpiare 2860, and “The Rochelle Apartments,” KUKl Von 
St. X. W. being Lot 23 Stpiare 173 Washington, 1). (\, being 
the properties described in the ])leadings. That the said 
Receivers shall collect the rentals accruing from said prem¬ 
ises, shall rent such parts thereof as are nnrented and rent¬ 
able, on the best j)rocnrable terms, shall hold the said 
rentals until the further order of Court in the [)remises. 

Further ordered that the motion of certain defendants 
to strike the Amended and Sn])])lemental Bill of Plaintiff, 
be and the same is herebv overruled. 


A. A. IIOFIILIXG, 

Justice. 


O. K. for form. 
WRIGHT, 

For Plff. 

L. A. AVIDMAYFR, 
For Defts. 
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13 Answer of Ernest M. Louis to Amended and Supple¬ 
mental Bill, 

Filed May 26, 1925. 

******* 


The answer of Ernest M. Louis to the amended and sup¬ 
plemental bill respectfully shows to the court as follows: 

1 and 2. This defendant admits the averments of para- 
j<ra])hs one and two. 

3. U])on information and l)elief, this defendant admits 
that the plaintiff and Francis A. Crawford executed a con¬ 
tract on the 20tli day of January, 1925,—not on the sec¬ 
ond day of January, 1925, as alleged in said bill,—and says 
that a copy of said contract is attached to said amended 
and su{)plemental bill. Further answering said paragraph, 
this defendant says, that he had no knowledge of said con¬ 
tract or its substance or of any matter connected therewith 
until after the tiling of the original bill in this cause. 

4. Upon information and belief, this defendant denies 
tliat the plaintitf has fully performed and discharged all 
the obligations on his part to be performed under said con¬ 
tract and that he has been at all times ready, willing and 
able, fully to complete and carry out the same and tendered 
tlie same to the defendant, Francis A. Crawford within the 

thirtv davs named in said contract. 

* * 

Further answering said paragraph, this defendant says 
that the real estate known as 2721 14th St., N. W. (lot 806, 
s(|uare 2860) was, at tlie time said contract of January 20, 
1925 was signed and has been at all times thereafter and 
is now, subjected to two deeds of trust, one for $12,500. 

payable by its terms tliree years after April 20, 1923 
14 and one for $5,789 made by Arthur L. Buckman and 
Henry J. Kobb, dated April 21, 1923 to James D. 
Hobbs and Howard A. Burns, trustees, to secure Thomas 
G. Dade, and payable one year after date. This defendant 
says upon information and belief that the same is unre¬ 
leased and that no release of said trust was ever tendered 
by the plaintiff to said Francis A. Crawford. 

Further answering said paragraph, this defendant says 
upon information and belief, that no tender of perform- 
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a lice was made by the plaintitT to Francis A. Crawford, 
prior to Feb. 20, 1925 of that part of the contract which 
required the plaintiff to execute and deliver to said Craw¬ 
ford, his, the said plaintiff’s promissory note for $25,000 
secured by second deed of trust on the Rochelle Apart¬ 
ments (lot 23, square 175) payable $250 per month, includ¬ 
ing interest at six percent, unpaid balance to be due in 
five years. This defendant says on information and be¬ 
lief that the plaintiff’s representative asked said Francis 
A. Crawford to waive compliance with said provision and 
that said Francis A. Crawford declined to waive compli¬ 
ance therewith. 

Further answering said paragraph, this defendant says, 
iqion information and belief, that no deed for the Rochelle 
Apartments (lot 23, square 175) was ever tendered to said 
Francis A. (’rawford or the then record owner of the title, 
Kvelyn F. Nash, for execution and demand made for exe¬ 
cution thereof. 


5. This defendant had no knowledge of the matters re- 
f«‘rrod to in said paragraph live until after the filing of 
the original bill of comj)laint. He alleged upon informa¬ 
tion and belief that on Feb. 19, 1925, the representatives 
and agents of the jdaintiff tendered to the said Francis 

A. Crawford a deed to 2721 14th St., N. W. (lot 806, 
15 sipiare 2860) but no release of the second deed of 
trust on saitl real estate, as aforesaid, and no deed 
to be signed for the Rochelle Apartments, no deed of trust 
on tlie Rochelle Apartments for $25,000 and no deed of 
trust note, as provided in said contract, that the same was 
not a com])liance with the plaintiff*’s paft of said contract 
of January 20, 1925 and that the said Francis A. Craw¬ 
ford declined to waive a literal compliance with said con¬ 
tract. This defendant further says that he had no knowl¬ 
edge of the matters contained in this paragraph, until after 
the filing of the original bill, when he made inquiry with 
res])ect to said facts. Thereafter, on Feb. 20, 1925, the 
defendant, Crawford, entered into a contract of sale for 
said property, under which this defendant claims. 

Otherwise than herein admitted, this defendant denies 
tlie averments of paragraph five of the amended and sup¬ 
plemental bill. 

6. This defendant admits that on Feb. 26, 1925, the de¬ 
fendant Crawford, caused said Rochelle Apartments to be 
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deeded to P]dward A. Garvey, by deed recorded that date. 
He denies that the said Crawford caused said deed to be 
executed and recorded in order to evade the performance 
of his, said Crawford’s, obligations under said contract of 
Jan. 20, 1925, but says that the same was bona fide and 
real. This defendant upon information and belief denies 
that at the time of said deed and long prior to the making 
thereof, the defendant Garvey well knew of the contract 
between the plaintiff and the defendant Crawford dated 
Jan. 20, 1925, that the said Garvey received the said deed 
with full knowledge thereof, that no consideration 
If) passed between the defendant, Garvey, and the de¬ 
fendant Crawford, for the making of said deed, that 
the deed is not bona fide and that it was made only for the 
purpose of defeating the rights of the plaintiff under the 
contract of January 20, 1925. This defendant denies that 
the defendant Garvey either holds or ever held the legal 
title to said Rochelle Apartments as a bare and naked trus¬ 
tee for the defendant Crawford and that the defendant 
Crawford is still the true and lawful owner of said prem¬ 
ises and the exclusive beneficial owner thereof. 

Furtlier answering said paragraph, this defendant says 
that the facts with respect to said conveyance are as fol¬ 
lows: On Feb. 20, 1925, Evelyn E. Nash, who was the record 
owner for the said Rochelle Apartments and who held the 
same for the defendant Crawford, entered into a contract, 
with the knowledge and consent of said Crawford, with 
Austin C. Waller, who was then and there acting for the 
International Bank, a corporation, for the exchange of said 
Rochelle Apartments for three houses free and clear of in¬ 
cumbrances, which were located at North Roseniont, Vir¬ 
ginia, the said Rochelle Apartments to be subject to a first 
trust of $50,000. and a second trust for $17,575. This de¬ 
fendant avers upon information and belief that at the time 
of said transaction, said Austin C. Waller and Interna¬ 
tional Bank had no knowledge whatsoever of any contract 
that had been made with the plaintiff with respect to the 
sale to the plaintitf of said Rochelle A])artments. Pursuant 
to said contract of exchange, Evelyn E. Nash, conveyed to 
the defendant Garvey, at the request of said Waller and 
International Bank, the Rochelle Apartments, for 
17 the benefit of said International Bank, that the said 
deed was recorded in the office of the Recorder of 
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Deeds on Feb. 26, 1925, and Austin C. Waller, who held 
the record title to the three lots in Virginia, by deed, dated 
the 27th day of Feb., 1925, and recorded March 4, 1925, in 
the proper record office in Virginia, deeded the said three 
lots, at the recpiest of said Crawford and said Evelyn E. 
Nash to Margaret H. Kichinond. This defendant says that 
at the time of said transaction and at the time of the record 
of said deeds, this defendant and the said International 
Bank and the said Austin C. Waller had no knowledge that 
any contract had been entered into with the plaintiff 
on Jan. 20, 1925. 

Further answering said ])aragraph, this defendant says 
that at the time of the said contract of Feb. 20, 1925, be¬ 
tween Austin C. Waller and Evxdvn E. Nash, as afore- 
said, a further arrangement and contract was made and 
entered into between said Austin Waller, International 
Bank and Fnited Realty C^or])oration, by which the de¬ 
fendant (iarv(‘V was to d(‘ed to this defendant the said 
Rochelle A])artments for and on behalf and as trustee for 
the Fnited Realty (\)rporation, a corporation, that this de- 
femdant was to make and execute a ])romissory note for 
$45,000. and to secure the same by deed of trust on the said 
Rochelle A])artments, that the said deed of trust should not 
be recorded until certain im])rovements had been made on 
said Rochelle A])artments by said United Realty Corpora¬ 
tion, which the said United Realty Corporation agreed to 
make, that this defendant would then deed the title to Austin 
C. Waller, to secure said $45,000 trust and the interest, and 
the interest and estate of the United Realty Corporation 
therein, that the said United Realty Corporation 
18 should then make the improvements and repairs upon 
said pro])erty aforesaid, so as to make it more valu¬ 
able, that thereafter the legal title should be returned to 
this defendant for and on behalf of said United Realty Cor- 
]>oration and that said deed of $45,000 aforesaid, should 
then be recorded. At the time of said transaction, on Feb. 
20, 1925, this defendant and United Realty Corporation, 
had no knowledi^e whatsoever as to anv contract that had 
theretofore been entered into between the defendant Craw¬ 
ford and the ])laintiff, with respect to the sale of said 
Rochelle Apartments to the plaintiff. This defendant avers, 
upon information and belief, that at said time, the said 
Austin C. ^Valler and the said International Bank had no 
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knowledge of the said contract dated Jan. 20, 1925, be¬ 
tween the plaintiff and the defendant Crawford. 

Thereafter and pursuant to said agreement of Feb. 20, 
1925, and on or about Feb. 25th, 1925, the defendant Garvey, 
deeded the said Rochelle Apartments to this defendant and 
this defendant, pursuant to said arrangement of Feb. 20, 
1925, on Feb. 27, 1925, made, executed and delivered to the 
International Bank a promissory note for $45,000 payable 
to Edward A. Stuart and secured said note by deed of trust 
upon said Rochelle Apartments, which deed of trust was 
not recorded pursuant to agreement as hereinbefore set 
forth. Said Stuart was an employee of said International 
Bank and said note was made payable to him at the request 
of said International Bank. At the time of said transac¬ 
tion, this defendant had no knowledge of the contract of 
Jan. 20, 1925, between the plaintiff and the defendant Craw¬ 
ford. The said deed from the defendant Garvey to this 
defendant was made, executed and delivered to this 
19 defendant on Feb. 25, 1925. This defendant at said 
time had no knowledge of anything that might af¬ 
fect his title to said realty and the said deed was not re¬ 
corded in the olhce of the Recorder of Deeds until March 
9, 1925. 

Further answering said paragraph, this defendant says 
that pursuant to said contract and agreement of Feb. 20, 
1925, and for the pur])oses of carrying the same into effect, 
this defendant on Feb. 27th, 1925, made, executed and de¬ 
livered a deed to said Rochelle A|)artments to Austin C. 
Waller, who was then and there acting for the benefit of 
the International Bank and that said deed was recorded 
on March 18, 1925. 

7. This defendant admits, upon information and be¬ 
lief, that a copy of the contract dated Jan. 20, 1925, be¬ 
tween the plaintiff and the defendant Crawford, is at¬ 
tached as an exhibit to the bill. He denies that the plain¬ 
tiff has any just or equitable right or claim against this 
defendant and against his title to the real estate which he 
held for the benefit of the United Realty Corporation. 

8. This defendant admits that on Feb. 25th, 1925, by 
deed executed and delivered on that date and recorded 
March 9, 1925, the legal title to said Rochelle Apartments 
was conveyed to this defendant for the purposes herein¬ 
before set forth. The defendant denies that he is a mere 
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naked trustee, for the defendant Crawford, gave no con¬ 
sideration for said conveyance, that he received and holds 

the said title entirelv for the benefit of said Crawford and 

* 

that said Crawford is the owner of the entire beneficial in¬ 
terest in said i)roperty. For details with respect to said 
matters, this defendant refers to his answer to para- 
20 gra])h six herein contained. 

Further answering said paragraph, this defendant 
says that he held the legal title to said Rochelle Apartments 
for the sole benefit of said United Realty Corporation, for 
which he is a director and stockholder. 

9. And having fully answered, this defendant prays that 
the said bill of complaint be dismissed, with costs. 

ERNi:ST M. LOUIS. 

H. WINSHIP WIIFATLF.Y, 

Attorney for Defendant Ernest M, Louis, 

District of Columbia, .s,v: 

Ernest M. Louis being first duly sworn on oath deposes 
and says that he has read the aforegoing answer by him 
subscribed; that he knows the contents thereof and verily 
believes the facts stated therein to be true. 

ERNEST M. LOUIS. 

Subscribed and sworn to before me this 26th day of Mav, 
1925. 

[seal.] JOHN ALDEN GAGE, 

Notary PuhliCy D. C, 

Service of copy acknowledged this 26th day of May, 1925. 

WRIGHT, 

Attorney for Plaintiff. 

Service of copy acknowledged this 26th day of May, 1925. 

L. A. WIDMAYER, 

JO V. MORGAN, 

Attorneys for Defendants Francis A. 
Crawford and Edward A. Garvey. 
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21 Aitsner of United Re(dty Corp. to Amended S Sup¬ 
plemental Bill. 

Filed May 2(), 11)25 

»****#« 


The answer of the United Realty Corporation to the 
amended and sup])leinental bill, respectfully shows to the 
Court as follows: 

1 and 2. It admits the averments of ])arajj;ra])hs one and 
two of the amended and supj)lemental hill and says that 
it is a corporation under the laws of the State of Dela¬ 
ware, and defends this suit in its own right and as the 
ecpiitahle and beneficial, owner of Lot 25, in Square 175, 
improved by property known as the Rochelle Apartments. 

3. Ui)on information and belief, this defendant admits 
that the plaintiff and Francis A. Crawford executed a 
contract on the 20th day of January, 1025,—not on the 
second day of January, 1925, as alleged in said bill—and 
says that a copy of said contract is attached to said 
amended and su])])lemental hill. Further answering said 
paragraph, this defendant says that it had no knowledge 
of said contract, or its substance, or of any matter con¬ 
nected therewith until after the filing of the original bill 
in this cause. 

4. Upon information and belief, this defendant denies 
that the j)laintiff has fully performed and discharged all 
the obligation on his part to be ])erformod under said con¬ 
tract, and that he has been at all times ready, willing 
and able, fully to complete and carry out the same and 
tendered the same to the defendant, Francis A. Crawford, 
within the thirtv davs named in said contract. 

Further answering said paragraph, this defendant 
22 says that the real estate, known as 2721 14th St., 
N. W. (Lot 806, Square 2860) was, at the time said 
contract of January 20, 1925, was signed and has been at 
all times thereafter and is now, subject to two deeds of trust, 
one for $12,500.00, payable by its terms three years after 
April 20, 1923, and one for $5,789.00 made by Arthur L. 
Buckman and Henry J. Robb, dated April 21, 1923, to 
James 1). Hobbs and Howard A. Burns, trustees, to secure 
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Thomas G. Dade, and payable one year after its date. This 
defendant says, upon information and belief, that the same 
is nnreleased and that no release of said trust was ever 
tendered by the plaintiff to said Francis A. Crawford. 

Further answering said jnira^raph, this defendant says, 
upon information and belief, that no tender of ])erformance 
was made by the ])laintiff to Francis A. Crawford, prior 
to February 20, 1925, of that i)art of the contract which 
recpiired the ])laintiff to execute and deliver to said Craw¬ 
ford, his, the said ]daintiff’s, })romissory note for $25,000.00, 
secured by second deed of trust on the Kochelle Apart¬ 
ments, (Lot 2.‘h Sfjuare 175), ])ayal)le $250.00 per month, 
including interest at six per cent, unpaid balance to be due 
in five vears. This defendant savs, on information and he- 
lief, that the j)laintiff’s representative asked said Francis A. 
Crawford to waive compliance with said j)rovision and that 
said Francis A. Crawford declined to waive compliance 
therewith. 

Further answering said ])aragraph, this defendant saj’s, 
upon information and belief, that no deed for the said 
Rochelle Apartments, (Lot 22, Sqiian^ 175), was ever 
tendered to said Francis A. Crawford or the then record 
owner of the title, Evelyn E. Nash, for execution and de¬ 
mand made for execution thereof. 


23 5. This defendant had no knowledge of the matters 

referred to in said ])aragra])h five until after the 
filing of the original bill of com])laint. It alleges, upon 
information and belief, that on February 19, 1925, the 
representatives and agents of the plaintiff tendennl to the 
said Francis A. Crawford a deed to 2721 14th St., N. W., 
(Lot 806, Square 2860), but no release of the second deed 
of trust on said real estate as aforesaid, and no deed to 
be signed for the Rochelle Apartments, no deed of trust 
on said Rochelle Apartments for $25,000.00 and no deed 
of trust note, as provided in said contract, that the same 
was not a com])liance with the ])laintiff’s part of said con¬ 
tract of January 20, 1925, and that the said Francis A. 
Crawford declined to waive a literal compliance with said 
contract. This defendant further says that it had no 
knowledge of the matters contained in this paragraph until 
after the filing of the original bill, when it made inquiry 
with respect to said facts. Thereafter, on February 20, 
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1925, the defendant, Crawford, entered into a contract of 
sale for said pro])erty, under which this defendant claims. 

Otlierwise than herein admitted, this defendant denies the 
averments of paragraj)h five of the amended and supple¬ 
mental bill. 

fi. This defendant admits that on February 26, 1925, the 
defendant, Crawford, caused said Rochelle Apartments to 
be deeded to Edward A. Garvey, by deed recorded that date. 
It denies that the said Crawford caused said deed to be 
executed and recorded in order to evade the performance 
of bis, said Crawford’s, obligations under said contract 
of January 20, 1925, but says that the same was bona fide 
and real. This defendant, upon information and 
24 belief, denies that at the time of said deed and long 
]uior to the making thereof, the defendant Garvey 
well knew of the conti act between the plaintiff and defend¬ 
ant Crawford, dated January 20, 1925, that the said Garvey 
receiv(*d the said deed with full knowledge thereof, that 
no consideration passed between the defendant Garvey 
and the d(*fendant C-rawford for the making of said deed, 
that the deed is not bona fide and that it was made only for 
the ])urj)Ose of defeating the rights of the plaintiff under 
the contract of January 20, 1925. This defendant denies 

that the defendant Garvev either holds or ever held the 

• 

legal title to said Rochelle Apartments as a bare and naked 
trustee, for the defendant Crawford and that the defendant 
Crawford is still the true and lawful owner of said premises 
and the execlusive beneficial owner thereof. 

Further answering said paragra])h, this defendant says 
that the facts with respect to said conveyances are as 
follows: 

On Februarv 20, 1925, Evelvn E. Nash was the record 
owner of title for said Rochelle Apartments and held the 
same for the benefit of the defendant Crawford. On that 
day, with the knowledge and consent and approval of said 
Crawford, she entered into a contract with Austin C. 
Waller, who was then and there acting for the Interna¬ 
tional Bank, for the exchange of said Rochelle Apartments 
for three houses, free and clear of incumbrances, located 
in North Rosemont, Virginia, the said Rochelle Apartments 
to be subject to a first trust of $50,000.00 and a second 
trust of $17,575.00. This defendant avers, upon informa- 
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tion aii'J that at tlie time of said transaction, said 

Austin C. Waller and the International Bank had no knowl- 
edfce whatsoever of any contract that had been made 

25 with the plaintiff, with respect to the sale to the 
j)laintiff of said Rochelle Apartments. Pursuant to 

said contract of exchange, Evelyn E. Nash conveyed the 
said Rochelle Apartments to the defendant Garvey, at the 
re(piest of said International Bank and saidj Austin C. 
Waller, who was then and there acting for and in the place 
of said Austin i\ Waller and for the benefit of the In¬ 
ternational Bank, and the deed was recorded in the Recorder 
of Deeds office on February 26, 1925. Austin C. Waller, 
who h(*ld the record title to the three aforesaid lots in 
\firginia, by deed dated February 27, 1925, and recorded 
March 4, 1925, in the proper record office in Virginia, 
(b*eded th(‘ said three lots, at the request of said Crawford 
and said Evelyn E. Nash, to Margaret H. Richmond. At 
tin tinn* of said transaction and at the time of the record 
of said deeds, this defendant and the International Bank 
and the said Austin C. Waller and the said defendant 
Garvey, had no knowledge that any contract had been en¬ 
tered into with the ])laintiff on January 20, 1925. 

Furtlnu* answering said ])aragra])h, this defendant says 
that at the time that the said contract of February 20, 
1!)25, was mad(‘ between Austin C. Walter and Evelvn E. 
Nash, as aforesaid, a further arrangement and contract was 
i» ad(‘ and (mtered into between this defendant and said 
Austin C. Waller and the said International Bank, by which 
the said Austin C. Waller and said International Bank, 
would cause to be conveved, and the said Garvev would 
convey to Ernest M. Fouis, for the benefit of this defendant, 
the said Roclndle A])artments, that the said Ernest M. 
bonis would make and execute a ])romissory note for 
$45,000.00 and secun* the sanu* by deed of trust on said 
Ib)(*h(*lle Apartments (the said note and deed of trust 

26 to secure the said International Bank the said sum), 
that this defendant would then make certain im¬ 
provements and re])airs u])on said Rochelle Apartments, 
for the ])ur]K)se of increasing the value thereof, that said 
deed of trust would not be recorded until said improve¬ 
ments should have been made by this defendant, that the 
said Ernest ^I. Louis would deed the title to said Rochelle 
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Apartments to Austin C. Waller, who should hold the same 
for the i)urpose of securing the $45,000.00 and interest 
and the title and estate of this defendant over and above 
said trust of $45,000.00 and a first trust of $50,000.00, and 
that after said improvements should have been made by this 
defendant, that the legal title should be returned to said 
Ernest M. Louis, who should hold the same for the benefit 
of this defendant and that said deed of trust for $45,000.00, 
aforesaid, should then be recorded. At the time of said 
transaction, on February 20, 1925, this defendant had no 
knowledge whatsoev^er that any contract had theretofore 
been entered into between the defendant Crawford and 
the ])laintiff, with respect to the sale of said Rochelle 
Apartments to the plaintiff. The defendant avers, upon 
information and belief, that the said Austin C. AValler and 
said [nternational Bank had no knowledge of said con¬ 
tract dated January 20, 1925, between the plaintiff and the 
defendant Crawford. 

Thereafter and ])ursiiant to said agreement of February 
20, 1925, and on February 25th, 1925, the defendant Garvey 
deeded the said Rochelle Apartments to the defendant, 
Ernest M. Louis, and the said Ernest M. Louis, pursuant 
to the arrangement and contract of February 20, 1925, 
aforesaid, made and executed a ])romissory note for $45,- 
000.00, payable to Edward A. Stuart, secured the 
27 said note by deed of trust on the Rochelle Apart¬ 
ments and delivered the said note and said deed of 
trust to the International Bank, for itself and its jirotec- 
tion, which deed of trust was not recorded pursuant to ar¬ 
rangement as hereinabove set forth. Said Stuart was an 
emi)loyee of said International Bank, and said note was 
made payable to him at the recpiest of said International 
Bank. At the time of said transaction, this defendant had 
no knowledge of the contract of January 20, 1925, between 
the i)laintiff and the defendant Crawford. Said deed from 
the defendant Garvey to the defendant Louis was made, 
executed and delivered to the said Louis on February 25th, 
1925, ])ursuant to and for the purposes of carrying out the 
arrangements between this defendant and the said Austin 
(\ Waller and the said International Bank as of February 
20, 1925. At that time this defendant had no knowledge of 
anything or matter that might affect its title to this realty 
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and said deed was not recorded in the Office of the Recorder 
of Deeds until March 9, 1925. 

Further answering said paragraph, tliis defendant says 
that pursuant to said contract and agreement of February 
20, 1925, and for the purposes of carrying the same into 
effect, the defendant Louis, on February 27th 1925, made, 
executed and delivered a deed to said Rochelle Apartments 
to Austin C. AValler, who then and there was acting for the 
benefit of the International Bank and this defendant and 
the said deed was recorded on March 18, 1925. 

This defendant further avers that it is entitled to the 
ecpiitable and beneficial ownership in said property, sub¬ 
ject to a first trust of $50,000.00 and a second trust of $45,- 
000.00 aforesaid. 

28 7. This defendant admits, upon information and 

belief, that a copy of the contract dated January 20, 
1925, between the ])laintiff and defendant Crawford, is at¬ 
tached as an exhibit to the bill. It denies that the plain¬ 
tiff has any just or ccpiitable right against this defendant 
a)id against its title thereto, in the real estate aforesaid, 
known as the Rochelle Apartments. 

8. This defendant admits that on February 25th, 1925, 
bv deed executed and delivered on that date and recorded 
March 9, 1925, the legal title to said Rochelle Apartments 
was conveved to the defendant Louis, and savs that the 
])urpose of said conveyance was as hereinbefore set forth. 
This defendant denies that the said Louis was a mere 
naked trustee for the defendant Crawford, and further 
denies that he gave no consideration for said conveyances, 
and denies that he received and holds title entirely for the 
benefit of said Crawford, and denies that said Crawford 
is the owner of the entire beneficial interest in said prop¬ 
er! v, but savs that said Louis is and was a director and 
stockholder in this defendant. For details with respect 
to said matters, this defendant refers to paragraph six of 
his answer hereto. 

Having fully answered, this defendant prays that the 
said bill of complaint be dismissed with costs. 

UNITED REALTY CORPORATION, 

By HILTON W. ROBERTSON, 

President, 
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District of Columbia, ss : 

Hilton W. Robertson being first duly sworn on oath de¬ 
poses and says that he is president of the United Realty 
Corporation; that he has read the foregoing answer 
29 by him subscribed and verily believes the facts stated 
therein to be true. 

HILTON W. ROBERTSON. 


Subscribed and sworn to before me this 25th day of 
^lay, 1925. 

[seal.] JOHN ALDEN GAGE, 

Notary Public, D. C, 

H. WINSHIP WHEATLEY, 

Attorney for Defendant United Realty Corp. 


Service of copy acknowledged this 26th day of May, 1925. 

WRIGHT, 

Attorney for Plaintiff, 


Service of copy acknowledged this 26th day of May, 1925. 

L. A. WIDMAYER, 

JO. V. MORGAN, 

Attorneys for Defendants, Francis 
A. Crawford and Edward A. Garvey. 


Leave to file granted. 


Filed Jun. 2, 1925. 


Fiat. 


Jun. 2, 1925. 


A. A. HOEHLING, 

J ustice. 


30 Joint Intervening Petition and Answer of Interna¬ 
tional Bank and Austin C. Waller, Defendants. 

Filed June 2, 1925. 

*¥*«**• 

International Bank and Austin C. Waller, with leave of 
Court first had and obtained, file this their joint interven¬ 
ing petition and answer to the amended and supplemental 
bill of complaint filed in the above entitled cause, and re¬ 
spectfully represent to this Honorable Court: 


24 


HENRY J. ROBB VS. FRANCIS A. CRAWFORD ET AL. 


1. They admit that tlio plaintiff is a citizen of the United 
States and a resident of the District of Columbia, but they 
are advised and believe, and therefore aver, that he does 
not brin^ this suit in his own ri.ii:ht, but in reality for and 
on behalf of the Wardman Constructiou Company, of 
which, in so far as the real estate mentioned in the bill of 
complaint is concerned, he acts as trustee. 

2. They admit that the defendants, Francis A. Craw¬ 
ford, Edward A. (Jarvey and Ernest H. Louis, are citi¬ 
zens of the Ignited States and residents of the District of 


Columbia. They further state that the defendant, Austin 
C. Waller, is a citizen of the Ignited States and a resident 
of the District of Columbia, and that he intervenes and 
pleads in this cause as trustee, as will hereinafter more 
fully appear. The International Bank is a corporation 
organized and existin<»: under the laws of the State of Ari¬ 
zona and has a ])lace of business in the District of Colum¬ 
bia and intervenes in its own ri^ht. The United Realty 
Corporation is a corporation organized and existing under 


the laws of the State of Delaware, and as far as these de¬ 


fendants are concerned intervenes in this cause in its own 


ri^ht. 

31 3. None of these defendants, nor any of their 

officers, agents or trustees, have any personal 
knowledge of the matters and tliine:s set forth in paragraph 
3 of the said amended and supplemental bill of complaint, 
and in so far as such allegations are material to the issues 
in this cause, they recpiire strict proof thereof. 

4. None of these defendants, nor any of their officers, 
agents or trustees, have any ])ersonal knowledge of the 
matters and things alleged in })aragraph 4, but they have 
been advised and believe, and therefore aver, that the 
allegations contained in said paragraph 4 are not true, and 
upon such information and belief they deny that the plain¬ 
tiff has fully performed and discharged all of the obliga¬ 
tions on his part to be performed under said contract, and 
that he is now and at all times has been ready, willing and 
able fully to complete and carry out the said obligations 
on his part to be performed, and that he ever tendered each 
and every paper and document to be signed and delivered 
under the contract; and specifically do these defendants 
deny that the plaintiff executed and tendered to the de¬ 
fendant Crawford, or to anyone else in his behalf, the prom- 
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issory note of $25,000 agreed to be given by the plaintiff 
to the defendant Crawford, nor the second deed of trust on 
tlie Rochelle Apartment to secure the said note. 

5. Answering ])aragra])h 5, these defendants say that 
they are informed and believe, and therefore aver, 
that after, and not until after, the ex])iration of the 
time in said contract stated for the performance thereof, 
and after, and not until after, the defendant Crawford had 
entered into an agreement with International Bank for ex¬ 
change of the Rochelle Apartment for property the!i 

32 owned by the International Bank, the said defendant 
Crawford did refuse and decline to carrv out the 
terms of the contract alleged in the bill of complaint, and 
as far as these defendants are informed and believe, he still 

declines and refuses to carrv out the terms of such contract. 

• 

6. Answering paragraph b, these defendants deny that on 
or about the 26th dav of Febrnarv, 1925, or at anv other 
time, the defendant Crawford, in order to evade the per¬ 
formance of his obligations under the aforesaid contract, 
conveyed the Rochelle A])artment to Edward A. Garvey. 

Thev admit that the defendant Crawford did convev the 

« • 

said premises to Edward A. Garvey but under other cir¬ 
cumstances than those alleged in said paragra l>h 6, as will 
hereinafter more fully appear. They deny that at the time 
of, and a long time prior to the making of, said deed, the de¬ 
fendant Edward A. Garvey knew of the alleged contract be¬ 
tween the plaintiff and the defendant Crawford. They deny 
that said Edward A. Garvev received the deed mentioned 
in said paragraph 6 from the defendant Crawford with 
full knowledge of said contract or with any notice or any 
knowledge of any kind whatsoever of said contract. They 
deny further that there was no consideration passing from 
the defendant, Edward A. Garvey, to the defendant, Francis 
A. Crawford, for the making of the said deed, and that the 
said deed was not hona fide, and was made only for the 
purpose of defeating the rights of the plaintiff in the prem¬ 
ises. On the other hand, these defendants state that 
there was a valid consideration passing for the deliv^ery of 
said deed; that it was hona fide and was not made for the 
purpose of defeating the rights of the plaintiff, as wiM 
hereinafter more fully appear. These defendants s^ate 

4—4443a 
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that it is not a fact as allowed in said paragrapli 6 that 
d3 the defendant Garvey liolds legal title to the Rochelle 
Apartment as a hare naked trustee for the defendant 
Crawford; and they state further that it is not a fact that 
the said Crawford is still the true, lawful and exclusive 
beneficial owner of said premises. On the other hand, they 


state that the defendant Crawford has no further interest 


of any kind whatsoever in said Rochelle Apartment. 

7. These defendants have no knowledge as to whether 
the copy of the contract between Henry J. Robb and Francis 
A. (b*awford attached as an exhibit to the amended and 


supplemental bill of complaint is a correct co])y thereof. 
They deny that the ])laintiff has no adeijuate remedy at 
law. 


8. These defendants admit that the defendant Ernest 11. 


Louis, on or about February 25, 11)25, by deed took title to 
the Rochelle Apartment, and that on March 1), 1925, said 
deed was recorded in the Office of the Recorder of Deeds 


of the District of (5)lumbia. Thev state that it is not a 
fact as alleged in the bill of c()m])laint tliat the said Ernest 
H. Louis is a mere, naked trustee for the defendant Craw¬ 
ford; that no consideration pass(‘d for the convtwance, and 
that Louis holds the said title entirelv for the benefit of 
said Crawford; and thev denv further that the said Craw- 
ford is the owner of the entire benelicial interest in said 


jiremises or the owner of any interest in the ])remises, as 
will hereinafter more fully apjiear. 

10. In further answer to the said bill of com])laint, and 
in explanation of the allegations hereinbefore made by 
them, these defendants say that in the spring of 
34 1924 International Bank accpiired ten houses at 

Rosemont Park, Virginia. It had jireviously loaned 
$5,250 on each of these houses. They were new and built 
to sell for $7,500 each. In accordance with its custom of 
several years, title to these houses was not taken by the 
International Bank, but they were deeded to Austin C. 
Waller, the Vice-President of the International Bank, as 
trustee. On February 20, 1925, three of these houses were 
owned by the International Bank and stood in the name of 


Austin C. Waller. For some time prior to February 20, 
1925, the sale of these houses had been placed in the hands 
of Air. H. W. Robertson, President of the United Realty 
Coi poration. H. AV. Robertson, either individually or as 
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President of the United Realty Corporation, for some time 
prior to February 20, 1925, was endeavoring to dispose of 
said three houses owned bv the International Bank. On 
February 20, 1925, said Robertson presented to the Inter¬ 
national Bank a' contract dated the same day between 
Austin C. Waller and Fvelyn K. Nash, who then held the 
legal title to the Rochelle Apartment for the defendant 
Crawford. The contract })rovided for an exchange of the 
three houses located at Rosemont Park, or sometimes 
called “North Rosemont,” which were free and clear of 
encum])rance, for the Rochelle Apartment, subject to a 
first deed of trust for $50,000 and a second deed of trust 
for $17,575. It also provided for a commission to the said 
II. W. Robertson of $1,000 to be paid by the owner of the 
Rochelle Apartment and a commission of $1.00 to be paid 

bv the owner of the three houses located at Rosemont 

% 

Park, it being understood and agreed to between the Inter¬ 
national Bank and the said II. W. Robertson at the time 
ot* the signing of the said contract by Austin C. Waller 
and as an inducement therefor, that after the Inter- 
55 national Bank should have acquired the ownership 
of the Rochelle Apartment it would convey the said 
premises to the United Realty (Corporation, of which the 
said Robertson was President, under certain terms and 
conditions thereto agreed, and that the amount of commis¬ 
sion which would have ordinarily been payable from the 
International Bank to the said Robertson as commission 


for his services in effecting the trade of the properties 
would be a])i)licable as jiart of the purchase price to be 
])aid by the said United Realty (Corporation to the Inter¬ 
national Bank on account of the said Rochelle Apartment. 
A co])y of the agreement of February 20, 1925, between 
Austin C. Waller and Evelyn E. Nash is attached to an affi¬ 
davit heretofore filed in this cause by Austin C. Waller, 
and reference is here made to such copy for its terms and 
conditions. At the time of the execution of the agreement 
of February 20, 1925, these defendants, of their own 
knowledge, state that none of the officers of the Interna¬ 
tional Bank had any notice or knowledge of any kind what¬ 
soever of the alleged contract between Henry J. Robb and 
Francis A. Crawford, a copy of which is attached to the 
bill of complaint, nor did they have any knowledge or 
notice of any kind that the said Henry J. Robb or any 
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other person or ])ers()iis had any interest or claim in and to 
the Kochelle Apartment except Francis A. Crawford and 
Ev’clvn E. Xasli as trustee for his benefit; and they state 
on information and belief that neither W. H. Robertson nor 
the United Realty Corporation, nor Edward A. Garvey, 
nor Ernest 11. Louis had any knowledge or notice of any 
such contract or claim for or on behalf of the said Henry 
J. Robl) in and to said property. 

.‘IG Francis A. Crawford actually acquired ownership 

to the Rochelle Apartment on February 16, 1925, 
and on February 27, the title company had completed a 
continuation of the title, and on that day informed John 
R. Waller, President of the International Bank, that the 
title to said Rochelle Apartment was good in Evelyn E. 
Xash. 


It was agreed between the International Bank and the 
United Realty (\)r])oration that after the International had 
acquired ownership of the Rochelle Apartment it wonld 
cause to be transferred or conveyed the Rochelle A])art- 
nient to the United Realty Cor])oration in consideration of 
the commission which was due W. II. Robertson for his 
s(‘rvices in etTecting the exchange of ])roperties, subject to a 
first deed of trust of $50,000 and a second deed of trust of 
$45,000, it being contemplated that the second deed of trust 
of $17,575, which would be u])on the property at the time 
of its ac(piisition by the International Bank, would be re¬ 
leased and a new deed of trust of $45,000 placed upon the 
])ro])erty. The consideration of the International Bank 
was to be a*waiver of the commission of the said Robertson, 
as heretofore set forth, amounting to $1,000 and the dif¬ 
ference between $18,575 and $45,000, re])resented by deeds 
of trust. The manner of transfer was left largelv with 
11. W. Robertson, who was acting as agent for both parties 
and in whom the International Bank had the greatest con¬ 
fidence. To carry out the transaction the International 
Bank, acting through its agent II. W. Robertson, caused the 
Rochelle Apartment to be transferred to Edward A. Garvev 

as trustee of the International Bank. A deed from Evelvn 

% 

E. Xash to Edward A. Garvev was executed on the 25th dav 

• * 

of February, 1925, and recorded among the land rec- 
37 ords of the District of (X)lumbia on the 26th dav of 
February, 1925, as instrument Xo. 143 of that dav. 
On the same day a deed was executed from Edward A. 
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(Jarvey to Puniest 11. Louis, it l)eiiii»‘ understood that the 
said Louis was to hold title for the United Realty Corpora¬ 
tion and to execute the notes for $45,000 and deed of trust 
to secure the same, as hereinbefore mentioned. The said 
deed from Garvev to Louis was delivered to the title com- 
pany, and the said Louis executed a note for $45,000 pay¬ 
able to the order of the Treasurer of the International Bank 
and executed a deed of trust to secure said note ag.u:regat- 
ing $45,000. The said Ph-nest H. Louis is a stockholder and 
director of the United Realty Corporation, and the holding 
by him of the title to the Rochelle A])artment for the benefit 
of the United Realty Corporation is in conformity with the 
usual practice of that cori)oration. The said Louis has 
from time to time held title for the benefit of the United 


Realty (Corporation of other properties in the District of 
Columbia, some of the properties being the following apart¬ 
ments: The Miami Apartment, the Belmar A])artment and 
an apartment located at 2()55 (Connecticut Avenue, besides 
many others, in all of whicli propiu-ties tlie defendant (Craw¬ 
ford had no intei’est whatsoever nor was (*onn(‘cted in any 
way with said y)roperties. 

In order to better secure the ])ayment of the said note 
of $45,()()() and to make the ])ro])erty covered by the deed of 
trust to secure the said note more valuable and as an in¬ 


ducement for the transaction between the International 


Bank and the United Realty (Corporation, the ITiited Realty 
Corporation agreed to make certain valuable im])rovements 
in said Rochelle Apartment, and it was thought best 
38 by the officers of the International Bank and it was 
agreed to by the United Realty Corporation that the 
title to the property should be held by Austin (c. Waller, the 
Vice-President of the International Bank, for the benefit of 
both the International Bank and the United Realty (Corpora¬ 
tion until the United Realty Corporation should have 
completed the repairs and improvements on the Rochelle 
Apartment as it agreed to do. Carrying out this under¬ 
standing immediately after the said Louis executed the said 
note of $45,000 and a deed of trust to secure the same, to- 
wit, on the 27th day of February, 1025, the said PCrnest II. 
Louis, at the direction of United Realty Corporation, exe¬ 
cuted and delivered his deed to the Rochelle Apartment to 
Austin C. Waller. At the time of the delivery of the said 
deed to Austin C. Waller the title company suggested to the 
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International Bank that it would he better not to record the 
said deed to Austin C. Waller until after the title com¬ 
pany had recorded the deed from Garvey to Louis. On 
several occasions thereafter, the occasions being two or 
three days apart, the President of the International Bank 
called up the title company and was informed that the deed 
from Garvey to Louis had not been put on record, and fol¬ 
lowing the advice of the title company, the deed from Louis 
to Austin C. Waller was not put upon record until after the 
filing of this present suit. 

Immediately after the closing out of the transaction on 
the 27th day of February, 1925, the United Realty Corpora¬ 
tion commenced to make preparations for the repairs and 
improvements contemplated in the agreement between it 
and the International Bank, and has just within the last 
week com])leted the said repairs and improvements; 
39 and the United Realty Corporation, on the 1st day of 
March, 1925, believing itself to be the beneficial owner 
of the Rochelle A])artment, actually took charge of the oper- 
tion of the Rochelle A])artment and collected the rents that 
were due on the first day of March, 1925, and until the ap- 
])ointment of the receivers in this cause operated the said 
apartment, collected the rents and exercised other acts of 
ownership—all with the knowledge, consent and approval 
of the International Bank and Austin C. Waller, as trustee. 

The defendants state that on February 27, 1925, none 
of its officers or agents or trustees, including, upon infor¬ 
mation and belief the said Robertson and the said Garvey, 
knew or had anv knowledge or notice of anv kind whatso- 
ever of the agreement between the plaintiff and the de¬ 
fendant Crawford or that the ])laintiff or anyone else other 
than the ])arties defendants as hereinbefore set forth had 
any claim to the Rochelle Apartment. They state that the 
transaction, while involved, was bona fide; that a real con¬ 
sideration passed for the transfer of the |)roperty out 
of the defendant Crawford; that Austin C. Waller now 
holds the property for the benefit of the International 
Bank and the United Realty Corporation as their inter¬ 
ests appear and as indicated by the facts hereinbefore set 
forth, and that the defendant Crawford has not the slight¬ 
est interest or claim of anv kind or character in or to the 

« 

said Rochelle Apartment. To carry out the contract of 
exchange between Austin C. Waller and Evelyn E. Nash, 
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dated February 20, 1925, the International Bank directed 
Austin C. Waller, its trustee, to convey the three houses 
in Rosemont Park, or as it is sometimes called “North 
Rosemont,” to Margaret H. Richmond, the designee 

40 of Francis A. Crawford. On the 27th dav of Feb- 
ruarv, 1925, a deed was executed and delivered bv 

Austin C. Waller conveying the three houses to Margaret 
n. Richmond, which deed was acknowledged before a No¬ 
tary on the 27th day of February, 1925, and was taken per¬ 
sonally by the defendant Crawford to the City of. Alexan¬ 
dria, Virginia, and there recorded in the proper office of 
recordation on the 4th day of March, 1925, 4 II of which will 
appear from a copy of said deed and the original of the 
receipt delivered to said Crawford by the Clerk of the Cor¬ 
poration Court of the City of Alexandria, filed as exhibits 
to an affidavit of the defendant Austin C. Waller hereto¬ 
fore filed in this cause and to which reference is made and 
which is prayed to be taken and read as a part of this in¬ 
tervening petition and answer. 

The appointment of the receivers and the management 
of the i)roperty l)y them has already injured the apartment 
as a rental proposition. 

Wherefore, having fully answered the bill of complaint, 
these defendants pray: 

1. That they may be permitted to intervene in this cause 
as parties defendant and to answer the exigencies of the bill 
of complaint. 

2. That a rule to show cause based upon the allegations 
of this answer issue to the ])laintitif directing him to appear 
and show cause, if anv he mav have, whv the order hereto- 
fore entered appointing receivers of the Rochelle Apart¬ 
ment be not vacated and set aside. 

3. That the bill of complaint be dismissed and that these 

intervening petitioners and defendants have their 

41 proper costs and charges. 

INTERNATIONAL BANK, 
Bv JOHN R. WALLER, 

President. 

AUSTIN C. WALLER 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for the Intervening Peti¬ 
tioners and Defendants Interna¬ 
tional Bank and Austin C. Waller. 
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District of Columbia, ss : 

John R. Waller, heini? first duly sworn, does on oatli de¬ 
pose and say that he is the President of International Bank, 
in wliose lielialf he siirned tlie fore^oinj^ intervening ])eti- 
lion and answer; that lie has read the said interveniiiij: ])eti- 
tion and answer and knows the contents thereof and that 
the said is true to tlie liest of Ids knowledge and belief. 

JOHN R. WALLF.R. 

Subscribed and sworn to before me this 26th dav of Mav, 
1925. 

[seal.] * GERTRUDE ELLIS, 

Nntarjf Pnhlic, D. C. 


District of Columbia, ss : 

Austin (\ Waller, beinii; first duly sworn, does on oath 
depose and say that he has read the fore«:ointi: intervening 
])etition and answer by him subscribed and knows the con¬ 
tents thereof and that the same is true to the best of his 
knowledge and belief. 

AUSTIN C. WALLER. 

42 Subscribed and sworn to before me this 27th day 
of Mav, 1925. 

[seal.] * GERTRUDE ELLIS, 

Notary Public y I). C. 


Leave to file granted. 


Fiat. 


May 27, 1925. 


A. A. HOEHLIXG, 

Justice. 


Decree. 

Filed November 5, 1925. 

**••*•• 

This cause came on to be heard at this term and there¬ 
upon it is by the court this 5 day of November, 1925, 
Adjudged, ordered and decreed 

That the bill of complaint be and the same is hereby dis- 
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missed and the accounts of the receivers are hereby re¬ 
ferred to the Auditor to state. 

WALTER T. ^fcCOY, 

Chief Justice. 

The plaintiff notes an ap])eal to the (^ourt of Appeals 
from the foregoing decree, and the Court fixes the bond 
for Costs on appeal at $100 or $50 cash in lieu thereof to 
he deposited with the Clerk. 

WALTER I. :\[cCOY, 

Chief Justice. 

43 Memorandum. 

November 17, 1925.—$50 deposited in lieu of undertak¬ 
ing on appeal. 

Order Extending Time for Filing Statement of Evidence. 

Filed November 25, 1925. 

• •*•••• 


On good cause shown the time for filing the Statement 
of Evidence in the above-entitled cause is hereby extended 
to and including December 10th, 1925. 

AVALTER I. McCOY, 

Chief Justice. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for International Banh Dfdt. 

JO. V. AIORGAN, 

Atty. for Deft. Crawford. 

H. WINSHIP WHEATLEY, 

Atty. for Lewis et al. 

Assignments of Errors. 

Filed December 4, 1925. 

**•*••• 

Now comes the plaintiff and makes the following his 
assignments of errors in the above-entitled cause. 


5—4443a 
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1. The Court erred in refusing to allow the plaintiff time 
to produce the said release, as ap])ears on ])age 28 of the 
Statement of Evidence. 

2 . The Court erred in dismissing the plaintiff’s Bill. 

3. Other errors apparent of record. 

DANIEL TIIEW WKIOIIT, 
PHILIP ERSIILER, 

At tome If s for Plahitiff. 

44 Memorandum. 

December 7, 1925.—Statement of Evidence filed. 

Designation of Record. 

Filed December 7, 1925. 

• •••••• 

The Clerk will j)lease ])re])are a transcri])! for a])])eal 
in the above-entitled cause, including therein: 

1. (’opy of Amended and SupphuutMital Bill. 

2. Order appointing receivers. 

3. Final decree. 

4. Deposit for costs on a])])eal. 

5. Order extending time for filing Statement of Evidence. 

6 . Order allowing statement of evidence. 

7. This order. 

DANIEL TIIEW WRTOIIT, 
PHILIP ERSIILER, 

Attorneifs for Plain tiff. 

Copy received Dec. 4, 25. 

H. WINSHTP WHEATLEY. 

JO. V. ^MORGAN, 

Attg. for Defts. hiternati<nial Rank, 

Waller, Cran ford, and Garveg. 

Counter Designation of Reeord. 

Filed December 10, 1925. 

• *»•••• 

The Clerk will include in the transcript on appeal in the 
above entitled cause, the following ])apers: 
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1 . Order allowing certain parties to appear and making 
them defendants. 

45 2. Answer filed bv each of the defendants to the 

% 

bill of complaint. 

H. WINSIIIP WHEATLEY, 

Attorney for United Realty Cor¬ 
poration and Ernest M. Louis. 


Memoranda. 


January 4, lfi26.-^Statement of Evidence submitted. 
January 18, 1026.—Statement of Evidence signed. 

46 Supreme Court of the District of Columbia. 


United States of America, 

District of Ctdnmhia, ss: 

I, Frank E. (^niningham, (Jerk of the Supreme (^ourt of 
tile District of (J)lumbia, hereby certify the foregoing jiages 
numbered from 1 to 45, both inclusive, to lie a true and 
correct transcrijit of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 43737 in Equity, wherein Henry J. 
Robb is jilaintiff, and Francis A. Crawford et al., are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 


In testimonv whereof, T hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of January, 1926. 

[Seal Supreme Court of the District of (Vilumbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 
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47 Ill the Supreme C^ourt of the District of Columbia. 

Equity. No. 43,737. 

Henry J. Robb, Plaintiff, 
vs. 

Francis A. Crawford, Edward A. Garvey, Ernest ^I. Louis, 

United Realty Corporation, International Bank, and Aus¬ 
tin C. Waller, Defendants. 

Statement of Evidence. 

Be it remembered that this cause came on for final hear¬ 
ing before the Honorable Walter I. McCoy, Chief Justice of 
said Court, Danied Thew Wrij^ht, Esq., appearing as attor¬ 
ney for the ])laintiff, Jo. V. ^lorgan, Esq., representing the 
defendants, Francis Crawford, p]dward A. Garvey, the 
International Bank and Austin C. Waller, H. Winship 
Wheatley, P]sq., representing the defendants, PIrnest ^I. 
Ijouis and the L'nited Realty Corporation. 

And thereupon to maintain the issues on his behalf to be 
maintained, the plaintiff called as a witness Frank P. 
Paroni, who, in direct examination, testified in substance 
as follows: 

“I am settlement clerk for the District Title (^ompaiiy, 
my duties are to settle loans, sales and anything pertain¬ 
ing to real estate. I settle the case after the documents are 
])re])ared. We handle the money and make a settlement 
on the deal itself and make the necessary adjustments. I 
settled the loan on the deal involving the Rochelle Apart¬ 
ment house, 1003 You St., in the Spring or early Summer of 
this year. There was a revolving of loans, a readjustment 
of loans oil the ])ro])erty. 43ie first loan was $40,000.00, the 
second loan—the second trust was $18,934.12. There ex¬ 
isted a first trust of $40,000.00 and a second trust of $18,- 
934.12. Both of these trusts had been on the property since 
February 9th, 1924. I had an order as to the examination 
of the title for settlement, here it is. 

(Witness ])roduces a ])aper which, after examination by 
res])(‘ctive counsel, was offered and received in evidence and 
is as follows:) 
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48 Washington, D. C., January 16th, 1925. 

“No. 134,141. 

“Please prepare certificate of title and order tax certifi¬ 
cates, lots 801 F 23, square 175, Rochelle apartment house, 
1603 U Street, being sold to Evelyn E. Nash. The property 
is owned by blank and is selling for $85,000, being now 
subject to blank deeds of trust. The undersigned will he 
responsible for the company’s charges. 

“FRANCIS A. CRAWFORD, 

Continental Trust Building.’’ 

I had other letters concerning this financing and change of 
finances, or examination of title, here is one which came as 
originally typewritten and was subsequently changed in 
manuscript as appears upon its face. Whereupon the same 
was offered and received in evidence and is as follows: 

Authorized Capital $3,000,000 
International Bank. 
Bonds-Investments-Loans. 

John R. Waller, President. 

807 Fifteenth Street, N. W., Washington, D. (\ 

Febniarv 19, 1925. 

District Title Insurance Co., 

1413 Eye St., N. W., 

Washington, D. C. 

Gentlemen : 

In connection with the trusts on certain property herein¬ 
after referred to, we enclose herewith check in the sum 
of $5,000 payable to your order, together with Release of 
Trust in the sum of $12,500 on part of original Lot 22 in 
Square 377, Washington, D. C., and will authorize you to 
use the above on the following conditions: 


1. We are to receive a Second Trust in the Sum of $17,- 
575 due October 7, 1925 with interest at 7% payable $200 
a month, including interest, on property known as Lot 
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numbered 23 in Albert Schneider’s subdivision of parts 
of lots in Square numbered 175, as per plat recorded in 
the Office of the Surveyor for the District of Columbia in 
Liber 37 at folio 109. 

2. Tlie note in question is to be signed by Evelyn E. Nash, 
who is to be the record holder of this property, and you 
are to certify that title is good in her. 


Matter l>et\vet*n rules eliminated i»er Mr, Waller. 

The note is to be payable to Edward A. Stuart, and A. C. 
AValler and Thos. B. Lawler are to be designated as trustees. 

Tlie Second Trust referred to is to be junior only to a 
First Trust in the sum of $50,000 payable three years after 
date with interest at 6i/>%. 

48a Taxes, etc. are to bo adjusted to date of settle¬ 
ment. 

If there are any (piestions in this connection, please ad¬ 
vise. 

Verv trulv vours, 

JOHN K. WALLER. 
J-3 


48]) I liave also a letter from John R. Waller. (Wit¬ 
ness ])roducos the paper which was marked “Plain¬ 
tiff’s Exhibit G.’’ A piece of property on Ninth Street was 
involved in this connection, a second trust note for $30,- 
OOO.OO was involved in the sale of the Rochelle. The equity 
in the 9th Street property of $30,000.00 which was in the 
form of second trust notes, was traded for the Rochelle 
A])artments. I don’t recall offhand who held the title to 
tliat 9th Street ])ro])erty at that time but T believe it was 
Evelvii E. Nash. Mr. Crawford was the one I think that 
was the ])rincipal agent in representing the owner of the 
9th Street ])roperty giving the $30,000.00 worth of notes 
and taking title to the Rochelle, and I dealt with him in the 
matter as such. Tlie $30,000.00 worth of notes on the 9th 
Street ])roperty were given for a deed to the Rochelle sub¬ 
ject to whatever trusts were on it at that time; subject to 
any trusts that were on the Rochelle. In respect of the 
Rochelle deal, the ^lerchants Bank put up the money for 
the first trust, $50,000.00, and the International Bank put 
up $5,000.00. Lot 22 in S(]uare 377 was the 9th Street prop¬ 
erty ; The $5,000.00 referred to in the foregoing letter is the 
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same $5,000.00 that was advanced by the International 
Bank. The $50,000.00 loaned by the Merchants National 
Bank and the $5,000.00 advanced by the International Bank 
were disbursed on April 3rd, 1925. $40,816.10 was dis¬ 
bursed to the Acacia Mutual Life Association who held the 
first trust of $40,000.00, and there was the second 
49 trust divided into two notes, one held by the Citizens 
Savings Bank and one held at the Merchants Bank & 
Trust Company, all the same day. The amount of those 
was $7,557.50 apiece; an overdue trust in the sum of $12,- 
500.00 was taken care of by payment to a man named David, 
the Citizens Savings Banks check and the Merchants Bank 
& Trust Company check. I have those checks (Witness 
hands checks to Mr. Wheatley). The overdue $12,500.00 
trust held bv David was in the form of two notes. One note 
was at the Merchants Bank and one was at the Citizens 
Bank, and those two checks are in payment of those two 
notes. They paid off the David trust, aggregating about 
$15,000.00. It required all of these two checks to pay oil’ 
the David loan and interest. Whereupon the said checks 
were offered in evidence, one to the order of Merchants 
Bank & Trust Company in the sum of $7,557.50; another to 
the Citizens Savings Bank in the same amount, and both 
dated April 3rd, 1925; both endorsed to tho»Riggs National 
Bank and bear the stamp mark of the Riggs National Bank 
on the back ‘‘April 4, 1925.” The third check to the order 
of Acacia Mutual Life Association for $40,816.10, dated 
April 3, 1925. Whereupon the following transpired: 

“Mr. ^lorgan: The time ^Ir. Paroni started his testimony 
was it before it ever got to Evelyn Nash. Am 1 not right, 
Mr. Paroni f 

The Witness: Yes, sir. 

]\Ir. Morgan; Certainly. And I knew Your Honor was 
confused in it entirelv. 

The Court: Well, perhaps I am then. What 1 under¬ 
stood was that the 9th Street property was traded in some 
way for this property of Crawford’s. 

Mr. Wheatley: No, sir. 

Mr. Wright: Crawford owned the 9th Street property 
and held it in Miss Nash’s name as a figurehead. He 
traded it for the Rochelle. 

Mr. Morgan: No, he didn’t it. He traded notes on the 
9th Street property for the Rochelle apartment, $30,000 
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worth of notes, and he still holds title to the 9th Street 
property. 

The Court: I meant to say that when he ^ot the U Street 
pro])erty—that was his property, wasn’t it? 

50 Air. Wheatley: Yes, sir. 

Air. AVri^ht: The U Street was exchanged for the 

Rochelle. 

The Court: I mean Judge Wright said it was Craw¬ 
ford’s—that these $12,500(? of second trust notes on the 
9th Street property went into the 1603 U Street transaction. 

Air. Alorgan: That is so. 

The Court: That is what I got out of it, and that the only 
l)urpose of Judge AVright in bringing that out was to con¬ 
nect up and say the whole thing was Crawford, the 9th 
Street was Crawford, the U Street was Crawford, and what 
I understood the letter from the International Company to 
mean was that the title to 1603 U Street was to be certified 
as being in Xash. Is that right? 

Air. Alorgan: Yes. If Your Honor please, I represent 
Air. Crawford, and I say that property is Air. Crawford’s, 
speaking for Crawford. AA^e all admit, everybody admits 
in this case, that it was Air. Crawford’s property. 

The Court: At any rate, whatever the letter was for, it 
is all a part of#the same thing and the chain of testimony 
that Judge AA’^right offers, and on which he will contend, 
I suppose, that Aliss Xash was carrying all of Crawford’s 
property, and while the voice was the voice of Aliss Xash 
the hand was the hand of Crawford.” 

The AA’^itness: The $50,000.00 loaned by the Alerchants 
Xational Bank and deposited with us was to be secured by 
first trust on the Rochelle, and I could not say definitely 
when it was originally signed; I think it was signed once 
and acknowledged twice. It was acknowledged the last time 
on February 25, 1925, and was left with the title company. 
The deed from Louis to AValler of the Rochelle was re¬ 
corded Alarcli 18,1925, and dated February 27th, 1925. The 
deed from Garvey to Louis was recorded Alarch 9th, 1925 
and dated Februarv 25,1925. The Deed from Evelvn Xash 
to Garvey was recorded February 26th, 1925 and dated 
February 25, 1925. On February 26th, 1925, the title to 
the Rochelle was in Evelyn Xash according to the record. 
The house number of the 9th Street property is 516 9th 
Street. I could not say for certain whether the release 
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referred to in the letter of February 19th aecom- 

51 panied that letter, that release of $12,500 on the 9th 
Street property but we did get the release. That 

$12,500 trust was held by the International Bank, that re¬ 
lease was recorded February 21,1925. The property known 
as lot No. 23, Albert Schneider’s subdivision or parcel lot in 
square No. 145, is the Rochelle. Of the $5,000 put up by Iho 
International Bank and the $50,000.00 put up by the Mer¬ 
chants Bank, $40,000.00 of it went to pay the first trust of the 
Acacia Mutual and the other two checks were for the bal¬ 
ance, paying the second trust off, and there was no balance 
left. The trust that secured that $50,000 loan that the Mer¬ 
chant’s Bank made on the Rochelle was recorded April 2nd, 
1925. No part of that money had been used to pay off that 
$12,500 trust on the 9th Street property, that $12,500 was 
gotten rid of by exchanging it for a new note of $17,500 
and a check for $5,000; in other words, that was in this 
$17,575 that was to go on the Rochelle. That $12,500 held 
by the International Bank on the 9th Street property was 
released and recorded nearly two months before the trust 
went on record that secured the loan from the Merchants 
National Bank of $50,000 on the Rochelle. The deed to 
Evelyn Nash of the Rochelle was recorded February 21, 
1925.‘ 

Question by Mr. Wright: Does the record show whether 
or not she made a deed to one Garvey about that time ? 

Mr. 'Wlieatley: There are two deeds to ^fiss Nash. You 
are speaking of the one found of record February 21 ? 

Mr. Wright: Yes. 

The Witness: The Deed from Nash to Garvey was re¬ 
corded February 26th, 1925. 

The Court: And the other deed was Nash to whom? 

Mr. Wheatlev: Hardell to Nash, February 21. So Miss 
Nash took title to the property. 

The Witness: The deed from Miss Nash to Garvey was 
on February 26th, then there is a deed from Garvey to 
Louis dated February 25th, and the recorded March 9th. 
The Nash to Garvey deed, February 25th, and the same 
date the deed from Garvey to Louis. During the in- 

52 terim from February 25th until March 9th when that 

deed was recorded, it was held evidently bv the 

' • • • 
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parties themselves. It was not recorded through our 
office.’’ 

Whereupon the letter above referred to marked “Plain¬ 
tiff’s Exhibit G“ was offered and received in evidence and 
is as follows: 

“March 11th, 1925. 

District Title Insurance Company, 

' 1413 Eye St. X. W., 

Washington, D. C. 

Gentlemen : 

Referring to our letter of February 1!), 1925, containing 
instructions in connection with the release of a trust heid 
by us in the sum of $12,500 on part of original Lot 22 in 
Square 377, and the delivery of a Second Trust in the sum 
of $17,575 on jiroperty known as Lot Xo. 23 in Albert M. 
Schneider’s subdivision of ])arts of lots in Sipiare Xo. 175, 
as j)er plat recorded in the Office of the Surveyor for the 
District of Columbia in Liber 37 at folio 109, we are in re¬ 
ceipt of information to the effect that notwithstanding the 
fact that your Settlement Dei)artment report(*d tlu‘ title as 
good in Evelyn P]. Xash, and delivenul to me what ]un*- 
ported to be a second Deed of Trust in the sum of $17,575 
conveying part of Lot 23 in Sipiare 175, that title to said 
Lot 23 in Square 175 is clouded by one or more actions, 

which were filed after the time when I was advised bv vour 

• • 

representative that a good title existed in Evelyn E. Xash, 
and papers would be sent for recordation immediat(*ly. 

The Merchants Bank & Trust Com])any who have dt‘- 
posited $50,000 with you with which to take u]) a first Trust 
on part of Lot 23 in S(iuare 175 have advised us that they 
intend to demand the return of said money, if this title is 
not cleared immediately. We, therefore, re(piest you to 
take such steps as may be necessary to protect our interests 
in connection with securing the release of part of Lot 23 
in Square 175 from any other encumbrances or imperfec¬ 
tions, except those enumerated in our instructions of Feb¬ 
ruary 19, 1925. 

If you are unable so to do, we will ask you to return to us 
the check for $5,000, together with the Trust in the sum of 
$12,500 forwarded to you with our letter of February 19. 

“Very trnlv vours, 

“JOHN R. WALLER.” 
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On cross examination the witness testified in substance as 
follows: 

“In January 1925 the title to the Rochelle apartment was 
i^ood in Walter F. Hardell and so recorded. The transac¬ 
tion of the acquisition of the Rochelle by Evelyn Nash was 
handled through my title company.” 

Upon objection to a question the following transpired: 

“Tlie Court: This question relates to some sup])osed con¬ 
tract or absence of one between Hardell and Nash, wasn’t 
that it? 

55 ^Ir. Morgan: Not necessarily Nash, Crawford. 

All 1 want to know is what did the transfer involve 
between Crawford on one side, who owned $30,000 of notes 
o]i the 9th Street property, and Mr. Hardell, who o\vned 
the Ixochelle ai)artment, and that has been gone into in 
direct. 

The Court: That seems to l)e relevant. 

Mr. Wright: I have no olqection to that. 


By Mr. Morgan: 

Q. Now, what did that transaction involv’e, the acquisi¬ 
tion by Evelyn Nash of the Rochelle Apartment? In other 
words, what did she have to give in return for the Rochelle 
apartment ? 

A. $30,000 in second trust notes. 

Q. You say “second trust notes.” Junior to what 
amount of prior incumbrance? 

A. $77,500. 


The Witness, continuing: “There was a $12,500 trust 
which had to be released in order to make the $30,000 a 
second trust, on the 9th Street property; in other words, 
for Mr. Crawford to carry out his arrangement with Mr. 
Hardell he would have to have the $12,500 mortgage re¬ 
leased and the International Bank held that $12,500 trust. 
The release of $12,500 referred to in the letter of February 
19th, meant the $12,500 which would have to be released 
to allow ^Ir. Crawford to carry out his agreement with 
Hardell. The International Bank in addition to giving me 
a release of this $12,500, also enclosed a check for $5,000 
which amounted to $17,500; the transaction in the letter 
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of February 19tli was we were to put on the Rochelle 
Apartment when Nash aciiuired the interest in it, this deed 
of trust of $17,500, which balanced on the other side a re¬ 
lease of $12,500 and $5,000 cash. In the letter of February 
19th they told us that we were not to disburse this $5,000 
or release the $12,500 deed of trust, unless Evelyn Nash 
had good title to the Rochelle subject to the $50,000 first 
trust; at that time there was some $55,000 of incumbrances 
on the Rochelle, and the plant was to substitute in lieu of a 
first trust of $40,000 and a second trust of $15,000, a 
54 first trust of $50,000 and $5,000 cash, which the In¬ 
ternational Bank held. After we had put on the 
$50,000 first trust, then we were to put on this $17,500 sec¬ 
ond trust in favor of the International Bank. When I 
was about to record that first trust of $50,000 I found that 
suit was pending.” 

AVhereupon the following transpired: 

“Mr. .Morgan: If Your Honor please, I submit that 
whatever the point is I don’t know whether Judge Wright 
is going to insist that we had anything to d© with holding 
uj) that deed of trust or not. But I think it is proper that 
we should ask whether he was instructed bv anv of the de- 
feiidants in the case to hold up recordation of that deed of 
trust. 

The Fourt: I understood ^Ir. Paroni to sav that thev 

• * 

liad notice of tlie suit, and tlierefore they held it up, and 
they were acting, I take it, both for the bank and for the 
International, the $50,000 mortgage and the $17,000 mort¬ 
gage. 1 take it that the two lenders of those amounts 
were relying u])on the title company to protect them, and 
in that respect the title company was their agent and did 
nold it u]). 

Mr. Morgan: Yes, sir. 

Q. Now, Mr. Paroni, although the International Bank 
charged the title com])any with not releasing the trust of 
$12,500 on the 9th Street pro])erty until they obtained a 
valid second trust of $17,500 on the Rochelle, you did 
actually do—you did actually release that 9th Sreet prop¬ 
erty, did you not f A. I did. 

The (’ourt: That was after suit? 

Mr. ^lorgan: No, sir; before the suit was brought. 

Q. Now, with regard to the transaction—did you have 
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any transaction with the Tntornational Bank with respect 
to the Rochelle apartment? Did the title company have 
any transaction with the bank with respect to the loan 
and so forth! A. None except when they withdrew their 
trust. We didn’t have anv transaction with the Interna- 
tional Bank except when they withdrew their trust. 
55 The Court: You sav thev withdrew it; vou mean 
they took delivery of the deed of trust and notes! 
Is that what you mean f A. Yes, sir.” 

The witness continuing: ”I had a conference with Mr. 
Waller in my office at my desk with respect to the loan, the 
second trust of $17,500, sometime after its execution; I 
couldn’t tell the date offhand, but taking this paper, my 
settlement sheet, I should say it was about the 27th of 
February; the deed of trust for $17,500 and the notes se¬ 
cured therebv were withdrawn from mv office at that con- 
• • 

ference and were delivered to Mr. Waller; I don’t recall 
the item of taxes, and do not recall why the recording of 
the $50,000 trust was held up between the 25th of February 
and the 5th of ^larch. The deed to Miss Nash was from 
Walter F. Hardell and his wife for the Rochelle; I don’t 
think that deed was acknowledged in our office; Ruby 
Harden Heflin was not in our office. The date of that deed 
was February IGth, 1025, I recordcul it Fel)ruary 21s1, 
1025. The deed of trust from Fvelvn K. Nash to secure 
the Merchants Bank & Trust Com])any $50,000 was pre¬ 
pared by me, the notary is Harry M. Pack and he is vice- 
president of our company; the date of that was February 
25, 1025. I haven’t got the date of the acknowledgement. 
The date on the deed savs it was acknowledged the 2nd dav 
of March. On the 2nd dav of March we had that deed in 
our office and it remained there continually until I recorded 
it April 2nd. On March 2nd, 1025, the date of the acknowl¬ 
edgement, I did not have any notice of any claim or any 
suit by Robb to this property. ’ ’ 

Qestion by Mr. Wheatley: Are you able to tell us why 
you recorded the deed to Miss Nash without recording the 
deed of trust for $50,000? A. This was a separate trans¬ 
action after the other one.” 

The witness continues: ‘‘The date of the deed from Miss 
Nash to Garvey was February 25, 1925, that deed was not 
])repared in our office; but it was recorded by our com¬ 
pany. 
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56 Question by Wlicatley; Wliat is there on your 
papers tliat makes you say, Mr. Paroni, that the 
title company recorded tlie deed from Nash to Gaiwey? 
A. It is 0 K’d ])y O. P. Reidy, who was in the office (show¬ 
ing paper to ^fr. Wheatley). 

It was recorded February 26, 1925. The date of the deed 
from Garvey to Louis is P^ehruary 25, 1925, the same date 
as the deed to Garvev that I have called attention to; that 
deed was not ])re])ared in our office and was recorded 
March 9, 1925. The deed from Louis to Waller was dated 
P^ehruary 27th, 1925, and was recorded March 18th, 1925.” 

On re-direct examination the witness testified in sub¬ 
stance as follows: 


“The $30,000 worth of second trust notes that Mr. 
Harden received for his eipiity in the Rochelle were signed 
by Margaret II. Richmond. I know Mr. Ralph Benton, I 
don't recall his telling me of the contract between Robb 
and Crawford for the exchange of the Rochelle. I think 
it was the same day I found this suit, that I told Mr. Wal¬ 
ler of the International Bank about it, about the day I 
went to record the $50,000 trust, around the 2nd of March; 
about that date. I am not sure that I knew of the exist¬ 
ence of this contract of Robb’s, on the second of March, 
I wouldn’t say that date, but it was about when I was 
going to record that trust; I could not fix the date of that 
absolutely. I cannot recall whether I had any knowledge 
of the claim of Mr. Robb of the existence of such a contract 
before I knew of this suit. I am quite sure there was none, 
to mv knowledge. I learned of the existence of this suit the 
day I went to record that trust; I couldn’t tell what date 
that was, I think it was about the second of March. The 
reason I have that date in mind is that I noticed that the 
deed you have got there says acknowledgment the 2nd of 
March; I took it for granted that he acknowledged it the 
same day I was going to record it. I told the representa¬ 
tives of the International Bank of the existence of this suit 
the same dav I learned it mvself; mv best recollection is 
I would call Mr. Waller himself about it; their office is about 
two blocks from ours; I telephoned; I wouldn’t leave 
57 the office; I couldn’t leave the office.” 


On re-cross examination the witness testified in substance 
as follows: 
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“I found that suit had been filed; we keep a copy of all 
the suits filed in the courts at our office; the first notice 
that T had of this was a suit bein^ filed, that is the onlj^ 
notice I had at that time; if this suit had been filed on the 
5th of March I could not have told Mr. Waller until after 
that time; when I went to record the deed of trust the 
records showed the suit had been filed.’’ 

Henry J. Robb, plaintiff, called as a witness, testified on 
direct examination in substance as follows: 

^‘Arthur Buckman and myself were the owners of 2721 
14th Street on the 20th daj" of January, 1925, (Witness 
identifies a deed marked “Plaintiff’s Exhibit H,” and 
continues) those two sifi^natures on that deed, Henry J. 
Robb and Arthur L. Buckman, are mine and his resj)ec- 
tively.” 

Thomas G. Dade, called as a witness on behalf of plain¬ 
tiff, on direct examination testified in substance as follows: 

“In February of this year I was in charge of the settle¬ 
ments in Mr. Wardman’s office; by that I mean seeing 
to the closing of deals for the different sales. When a 
sale was made I would see that the deal was closed; I mean 
sales of real estate. 1 had been in that position about six 
years, am not employed there at present; my employment 
terminated about one week ago. I know the defendant 
Crawford, have known him at least a year, knew where his 
office was, where his business was, and what it was; it was 
real estate, his office was in the Continental Trust Build¬ 
ing. I have seen the ])aper marked “Plaintiff’s Exhibit 
II,’’ I prepared it on February 19th, 1925,1 had it executed 
and acknowledged and took it to Mr. Crawford and made a 
tender of it; Mr. Schladt was with me, we found Mr. Craw¬ 
ford in his office in the Continental Trust Building, Mr. 
Schladt was with me during whatever conversation I had. 

This was on the 19th of February. I said “Mr. 
58 Crawford, your deal expires today. Your contract 
expires today, and I have a deed drawn in proper 
order and we are ready to make settlement.’’ Mr. Craw¬ 
ford said that he didn’t intend to settle, and he spoke 
about—well, the reason he gave for not settling—he said 
“I don’t intend to settle this deal because I will be pay- 
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ing Wardiiian a eoininissioii on ])ro))erty which he owns 
and which lie is selling/’ and I said, “This is not Mr. 
Wardinan’s jiroperty. Yon can see by the records that Mr. 
Robb and Mr. Hucknian are now the owners of it and thev 
are not the agents for Mr. Wardinan,” and that it stood 
to reason on the face of it that Mr. Wardman would not 
take two iieople in like that for a straw party, particularly 
Mr. Buckntan, a salesman. He said he didn’t intend to 
settle. 1 said, “Well, will you waive tender of the deed?’’ 
He said, “Yes, I waive anything.’’ I had the deed with 
me, and showed it to him; I unfolded the deed, and showed 
- it to Mr. Crawford, 1 don’t believe he took it in his hands 
and he made no effort to look at it close enough to read it. 
Xothing was said about the deed of trust to be given by 
Robb, C’rawford said he “waived everything.” 

“Mr. Morgan: I object; there was one time that the wit¬ 
ness said he waiv(‘d anything. There is a lot of difference 
between waiving anything and everything. 

Mr. Wright: No, he said both things. First he said he 
waived anvthing and afterwards he said he waived everv- 
thing. 

Mr. Morgan : He does now. 

The Court: Well, Mr. Morgan, I don’t think it makes 
much difference. T wouldn’t split hairs on that myself.” 

The witness, continuing. “We urged Mr. Crawford to 
settle, said there was no reason he should not settle, and 
that was just about all of it. There wasn’t anything else 
said that I recall.” 

Whereupon, the deed marked “Plaintiff’s Exhibit H” 
was offered and received in evidence. 

On cross-examination the witness testified in substance 
as follows: 

59 “I can’t recall now whether this deed is the only 
thing I carried with me when I went to see Mr. Craw¬ 
ford; I was the settlement clerk; I saw the contract be¬ 
tween Robb and (’rawford, I knew Mr. Buckman was a co- 
tenant, one of the owners with Mr. Robb, and that is the 
reason why 1 got Mr. Buckman to sign the deed. I knew 
that when I left that office to go down to Mr. Crawford’s; 
I saw that the contract called for something more than 
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the mere deed, I can’t sav that I recall that it called for 
some deed of trust notes to be given to Mr. Crawford; I 
don’t know whether to be given or to he assumed by Mr. 
Robb and by Mr. Buckman. I prepared the deed in the 
office of the Wardman Construction Company on Feb¬ 
ruary 19th, 1925, in the morning, sometime prior‘to 11 
o’clock, between 9 and 11; both Mr. Robb and Mr. Buck- 
man were employees of the Wardman company at that 
time, the notary. Miss Mary C. Erchelser, is as far as 1 
know still employed by Wardman’s office, and was then. I 
went to Mr. Crawford’s office in the neighborhood of 11:30 
that day in the Continental Trust Building, 1 was present 
at a conference recently held in Mr. Wardman’s office at 
which Mr. John Waller was present, and did not state in 
his presence that I had tendered a deed to Crawford on 
February 20th; 1 don’t think I said the day; Mr. Ward- 
man asked me how I figured in the case, and I said I made 
a tender of the deed. I certainly did not say it was Feb¬ 
ruary 20th, I did not tender it on February 20th, I tendered 
it on Februarv 19th. I know I took a deed when I went to 
(h*awford’s, now the chances are I might have had a lot of 
other papers in connection with it, but 1 don’t know. Within 
an hour after I came back I discussed it, it was discussed 
continuously for some weeks after that, I couldn’t say how 
long. The expiration of the contract was on the 19th; I 
just know it was that date. I realized the importance 
of remembering it and I remembered it. 

Thereupon the following transpired: 

“Q. It could have been on the 20th, could it notf A. It 
could have been! 

Q. Could you be mistaken about the day ? A. I am quite 
certain I am not,—could be. 

Mr. Wright: What did you say in answer to a ques¬ 
tion—could it have been on the 20th f 

The Witness: I say I am quite certain it was not. 

(Witness, continuing:) Mr. Robb had not to my knowl¬ 
edge executed $25,000 in notes for a second deed of trust 
on the Rochelle apartments, I did not have any such papers 
in my possession at the time.” 

7_4443a 
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On re-direct, the witness testified in substance as follows: 

60 “I am rather ])ositive that I drew this deed on the 
date as stated, the 19th of February; and I am posi¬ 
tive that on that day I took it over to Mr. Crawford^s 
office.? 


Howard A. Schladt, called as a witness on behalf of the 
])laintitT, testified in direct in substance as follows: 


“In February, 1925, 1 was sales manager for the Ward- 
man Construction Company, the first time I met Mr. Craw¬ 
ford the defendant, was on the 19th of February; 1 went 
down with Mr. Dade to give him the deed, with reference 
to a contract for the exchange of 2721 14th Street for the 
Rochelle A])artment; the same Mr. Dade who was just a 
witness. We went from Wardman’s office together to Craw¬ 
ford’s office, between 11 and 11:.‘10 on the morning of the 

19th of Februarv. Mr. C’rawford asked us to come to his 

• > 

private office and we went in and spoke about the con¬ 
summation of this deal, that todav was the last dav of the 
deal, and Mr. Dade ])iesentcd the de(*d to Mr. Crawford 
on 2721 14th Street and he said, “I don’t want the deed. 
I am not going through with this deal. 1 told Mr. Benton 
I wasn’t going through with it. ’’ Mr. Benton was the sales¬ 
man that made the deal. 1 asked him what his reason was 


and he said he wasn’t going through with the deal because 
he wasn’t going to pay Mr. Wardman a commission on his 
own property. 1 said, “You are not paying Mr. Wardman 
a commission on his own jn’operty, h(‘caus(‘ all we are do¬ 


ing in this case is acting as brokers. The pioperty belongs 


to Mr. Rohh and Mr. Buckman.’’ 1 told him that the 


records would show tliat the j)roperty vras in the name of 
Robb and Buckman, that that was no excuse at all for his 
not going through with the deal. Then he waived tender. 
I said, “You have been in the real estate business long 
enough to know that you can’t enter into a contract and 
then refuse to go through with it without any reason at 
all. You haven’t asserted any reason at all for this ac¬ 
tion of yours, not going through with this deal.” Craw¬ 
ford said, “I refuse to go through with the deal. I don’t 
want the deed. I waive tender of the deed, and anv other 
papers that might be necessary in this case.” 
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On cross-examination the witness testified in substance 
as follows: 

()1 “We were notified by Mr. Benton four or five days 
before the niatnritv of the contract that Mr. Craw- 
ford had no intention of going through with the deal, so 
I accoin])anied Mr. Dade down to Mr. Crawford’s office, we 
thought when we went down there that Mr. Crawford was 
not going through with the deal. We took a deed down 
there signed by Robb and Buckman, we got it signed by 
Buckinan because the title was held as joint tenants by 
them, Buckman was interested in the property just as much 
as Robb. T was manager of the Sales Department of Ward- 
man (\)nstruction Coin])any, both these gentlemen worked 
for Wardman, the fact is that ^Ir. Crawford told us that he 
would waive everything. He said he would waive tender 
of any papers in the case; he said, “I will waive tender of 
any pa])ers necessary in the case.” Mr. Crawford said 
something to this effect, that after I told him that the prop¬ 
erty was owned by Robb and Buckman he said that the prop- 
ertv was owned bv Mr. Wardman. 1 told him that was not 
the case; that the title was in the name of Robb and Buck- 
man and that they owned the property. They had had the 
l)ro])erty for, I think, about two years before that. He 
did not tell me that he thought our office was keeping Buck- 
man’s name off the contract so he wouldn’t know that the 
])roperty was owned by the Wardman office. He did not 
tell me that if he had known anyone in Wardman’s office 
was interested in this ])roperty, he would not have signed 
the contract. He said something to the effect that the 
employees in his office were not allowed to own property. 
“Well,” I said, “that’s all right. That don’t apply to our 
office or to any other office I know of. Any of the employes 
are allowed to buy a piece of jiroperty and hold it if they 
want to or if they wanted to.” He probably said some¬ 
thing to the effect that it was unfair where there was a 
transfer and exchange of property between real estate 
offices, for one real estate office to get a commission and 
the other one not; but I told him we were acting merely 
as brokers; that Mr. Benton made the deal and we repre¬ 
sented Mr. Robb as one of the principals and Mr. Crawford 
was the other principal, and of course we were entitled 
to the full commission on the deal. Every deal is made 
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that wav. Tlie contract 1 think was dated Januarv 20th, 
for thirty days from date, which would make it expire on 
February 19th, we were notified four or five days 
62 before the maturity of the contract that Mr. Craw¬ 
ford was not going through with the deal. So the 
day before the maturity of the contract I spoke to Mr. 
Dade and I said, “Now, the first thing tomorrow morning’’ 
(interruption) I remember distinctly having the deed drawn 
on the morning of the 19th; I don’t keep a calendar of those 
things, we keep a record in the office of the maturity of 
contracts. As a matter of fact, I go through all of the 
contracts from day to day to see just about when they 
should he ready to settle on them.” 

Busey H. Howard, witness on behalf of the plaintiff, testi¬ 
fied on direct in substance as follows: 

“I am in the real estate business, have been for fifteen 
years in Washington, my office is 1517 K Street, James J. 
Lampton Company and was in February, 1925. I know Mr. 
Benton who is in the real estate business and remember 
in February, 1925, when Mr. Benton and I had a conversa¬ 
tion with ^Ir. A. C. Waller. It was about the first part of 
h\d)ruarv, 1 would sav before the 15th anvwav, before the 
middle of Februarv; there is onlv one wav that I could 
come closer to it, and that is in relation to the contract that 
he had with Crawford, the contract in this suit here, 
that contract was dated about the 20th of Januarv and 
had run about two weeks. Our conversation was in 
the Southern Pharmacy, at the Southern Building, the 
sodawater fountain; Mr. Benton asked Mr. Waller if 
he had dis]K)sed of some houses he had in Alexandria, 
and Mr. Waller said that he had disposed of the 
houses in Alexandria that were on the market, and Mr. 
Benton asked him if he had made a deal on the Rochelle 
apartment house for those houses and Mr. Waller said that 
he had. Mr. Benton said, “Well, I want to notify you that 
I have a signed contract on the Rochelle, signed by Mr. 
Crawford and ratified by the owner of the other property 
in this deal.” There was some conversation about it, 
some little conversation. ^Ir. Waller seemed to be surprised 
about the thing, and he said, “Well, now, I want to take 
you in to my brother, Mr. John R. Waller, and have you 
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toll him exactly what you have told me about it.” They 
went out of the rear entrance to the Southern Pharmacy 
that leads to the corridor in the Southern Building;, and they 
went out and went into Mr. Waller’s office, I saw 
63 them go into his office together, in the office of the 
International Bank, I did not go with them.” 

On cross examination the witness testified in substance 
as follows: 

“In know why Mr. Benton asked ^Ir. Waller if he had 
disposed of the Alexandria houses, he had heard from 
several parties that Mr. Waller either had made or was 
going to make a deal on the Rochelle apartment house for 
those Alexandria houses. It got to be more or less common 
knowledge on the street. Mr. Benton asked Mr. Waller if 
he had disposed of the Alexandria houses, because on that 
day or prior to that day he had heard that Mr. Waller 
had disposed of those houses for the Rochelle apartment, 
or the equity therein. I know the Alexandria houses to 
which Mr. Benton referred, I have had them listed with me 
by Mr. Waller and by other agents for sale or for ex¬ 
change. It is not true that ^Ir. .Waller one day came and 
told me that he had signed a contract for the exchange of 
those houses for the Rochelle apartment, I found it out 
through common knowledge on the street that the deal had 
been made on the Rochelle for those houses; I don’t know 
that the contract had been signed. I didn’t know that the 
contract had been signed. Mr. Benton and I were in the 
habit to walk around to the Southern Pharmacv in the 
morning and get coca cola. We have done some work to¬ 
gether and we would go around there pretty — every 
morning.” 

R. Gates Ramey, witness for the plaintiff, testified in 
direct in substance as follows: 

“I am a real estate broker with offices with the Ward- 
man Construction Company, have been with them over 
three years, know the plaintiff, Robb, know Buckman, and 
took part in the negotiation of the contract between Mr. 
Robb and Mr. Crawford for the exchange of the Rochelle; 
^Ir. Benton and I worked together in those negotiations. 
Mr. Benton and I called to see Mr. Crawford and took him 
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to see the premises 2721 14tli Street in reference to a 
trade on the Rochelle, we went np there and went through 
the apartment and had already drawn up our contract with 
Mr. Crawford, which Mr. Crawford refused to sign accord¬ 
ing to the terms of the contract at that moment. We came 
out and decided with the consent of Mr. Crawford, to trade 
2721 14th Street for the Rochelle, 1603 U Street, with 
64 the change in the contract which Mr. Crawford him¬ 
self initialed in my presence and that of Mr. Benton. 
(Paper marked ‘‘Exhibit I” exhibited.) I recognize that 
])aper as the contract signed by Mr. Crawford and the one 
I just referred to; the alteration T referred to is that made 
in ink on the last two lines, simply an increase in the 
amount of the second trust, an increase from $22,500 to 
$25,000. Those initials “F. A. C.” are those that T re¬ 
ferred to as done bv Mr. Crawford. We immediately got 
in touch with Mr. Buckman as joint owner with Robb, took 
Buckman to the Rochelle going over the building in detail 
with him, showing him this contract, which he ap])roved. 

And thereupon the following transpired: 

“Mr. Wright: 

Q. AVhat did he say?” 

To which (piestion the defendants objected, and the fol¬ 
lowing transpired: 

“Mr. Wright: May it please Your Honor, I don’t know 
that it is essential to our case. T offered it on account of 
the position taken yesterday by my learned adversary when 
he said there is no mutuality in this contract because Buck- 
man is not bound by it. T am now seeking to offer evidence 
to show that Buckman is as much bound by it as ^Ir. Robb 

is bound bv it. It is well known that the authority of an 

• * 

agent to sign a contract for the sale of the principal’s real 
estate need not be in writing. The contract itself must be 
in writing, signed either by a principal or by an agent 
thereunto lawfully authorized. That authorization, how¬ 
ever, need not be in writing, as everyone knows. I expect to 
prove by this testimony of Mr. Ramey and another witness 
that Mr. Buckman assented to the terms of this sale, said 
that it was all right, and that he agreed to it, and to take 
the paper down to Robb; if Robb agreed to it it was all 
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riglit, and for Robb to sign it up. The purpose of it being 
to show, as I have already indicated, that Buckman is as 
much bound by this contract as Robb is in equity, and that 
therefore if it ever came to the question of enforcing it 
against Buckman it could be enforced against him as much 
as against Robb.’’ 

‘‘I sav I do not mvself think it relevant and necessarv to 
be proven by us. I want to make the statement in the 
record and if my learned adversary objects to it. Your 
Honor can sustain his objection and with my consent, and 
I take no exception to it.” 

“The Court: Well, it doesn’t purport to be a contract 
signed by the plaintiff’s agent, as you say, I will sustain 
the objection, although probably the question will come up 
again in another form on this matter of mutuality, because 
of the fact that tlie plaintiff did make a tender of a deed to 
the property signed by both. So it will practically come to 
the same thing in the end. 

“Mr. Wright: As I was saying. Your Honor, I take no 
exception to Your Honor’s ruling, but I want the record to 
show that I make the proiTer to so ])rove as I liave stated.” 

“The (^ourt: All right.” 

Whereupon tlie (’ourt sustained the olqection and ex¬ 
cluded the testimony. 

After leaving Buckman I reached Robb and took him to 
the Rochelle and went over the same detail as we had witli 
Buckman, took him through the apartment house; that 
evening after we returned to our office, ^Ir. Ro])b signed the 
contract.” 

Ralph D. Benton, witness on behalf of the plaintiff, testi¬ 
fied in direct in substance as follows: 

“I am a real estate salesman with offices at that time 
with the Wardman Construction Company, am not with 
them now, was with them from January 15th to August 1st, 
1925. Mr. Ramey and I negotiated the contract for the 
excliange between Mr. Robb and Mr. Crawford of the 14th 
Street property for the Rochelle. About the 16th or 17th 
of January I approached Crawford on the probability of 
making a deal on 2721 14th Street; he suggested that he 
was about to acquire the Rochelle, that he had signed up 
a contract on it and that he might be willing to make a deal. 
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I suggested that we trade 2721 14th Street subject to a first 
trust of $12,r)(M) for the Koclielle, subject to $50,000 and 
$25,000 second, either to be assumed or to be given back, 
T don’t just recall which. He said he thought that deal 
had a possibility and would be glad to look at the 14th 
Street property. We showed him, Buckman and Robb the 
respective properties, and I was present when the two 
signed the contract; I had known who Crawford was for 
two years. I had only known him possibly six weeks when 
I made this deal with him. After Crawford signed the 
contract the next talk I had with him was about the 7th or 
8th of February in his office, Mr. Tobes and Mr. 
65 O’Connor went there with me, I had talked with them 
before we went to Crawford’s office and it was on 
account of that conversation that we went; the three of us 
went to Crawford’s office; I asked Mr. Crawford why he 
had offered the Rochelle ai)artment for trade or sale, know¬ 
ing that at that time he had a contract signed on the prop¬ 
erty with me. He said, “I know, but I am not going to 
make that deal.” I said, “Why not!” He said, “Because 
I am not going to pay Wardman a commission when he 
makes a deal on his own property.” I tried to convince 
him that Mr. Wardman had no interest in the property as 
a principal but only as an agent in the exchange of the 
property, and he said, “Well, I am not going through with 
it.” I said “I think we will insist on your going through 
with it. We will resort to the courts.” He said, “Well, 
many a man has lost in going to the Court to try to enforce 
a contract.” I said, “We will leave that to the court to 
decide,” and I walked out and haven’t been back since. 
Mr. Tobes and Mr. O’Connor were with me during that con¬ 
versation. At that time Mr. Tobes and Mr. O’Connor had 
a deal they could make with Crawford, and they discussed 
that in the conversation and wanted to know from Mr. 
Crawford whether they should continue negotiating to 
complete the deal that they were authorized to make by 
Mr. Crawford on the Rochelle. I don’t remember what he 
said to them when they made that inquiry. I went there 
for the purpose of satisfying those two boys that I had a 
prior contract and that it would be a waste of their time 
to try to negotiate a deal on the Rochelle and also to protect 
my own deal. I didn’t want this property hawked all over 
Washington. I know Mr. A. C. Waller, have known him 
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for six or eiglit months. I met him about a year ago with 
Mr. Cahill. I recall having had a talk with him on the sub¬ 
ject of my contract for the exchange of the Rochelle, it was 
in the Southern Pharmacy, Southern Building Pharmacy, 
Mr. Busey Howard was standing at the soda-fountain one 
morning, it was between the lOth and loth of February; I 
fixed it as about that time because I know that it was a 
week or ten days prior to the expiration of my contract. 
Mr. Waller came up to us as we were drinking a soda and 
I asked him if he had been able to dispose of his Alexandria 
houses as yet. He said, ‘‘Yes, we have made a beautiful 
deal.” I said, “I understand you got the Rochelle 
GC apartment house in trade for them.” He said, ‘‘Yes. 

That is a fine building.” I said, ‘‘It certainly is but 
1 doubt verv seriouslv if vou will ever take title to it.” He 
said, ‘‘Why?” I said, ‘‘Because I have a prior contract of 
trade on this building in my pocket right now.” He said, 
‘‘Is that so?” I said, ‘‘Yes, indeed.” Mr. Howard knew 
that I had the deal too. So Mr. A. C. Waller put his hand 
on my shoulder and said, “Come on in and tell my brother 
John R. about this. He would like to know about it.” So 
the three of us walked to the International Bank, which is 
in the building just across the hall, and if I remember cor¬ 
rectly Howard left me right there. I went in, I was di¬ 
rected to Mr. John R. Waller, the president of the firm. 
That is the gentleman sitting here in the court room. I ex¬ 
plained the situation to him, I told him that I had met his 
brother in the drugstore and that we were discussing deals, 
and that I had understood from Mr. A. C. Waller that they 
had made a deal on the Rochelle; that I then told Mr. A. C. 
Waller that I had a prior contract signed up, and Mr. Waller 
suggested that I should come in to speak to his brother, and 
I was there to discuss it with him. He said that that was of 
considerable interest to him because he was getting ready 
to negotiate a loan on the Rochelle, and we walked up to the 
front window of his office and stood and talked, discussing 
the matter, and he said that he appreciated it very much 
and it would probably help him a whole lot, that he would 
see the title company right away in regard to it. I don’t 
know whether I told him what the properties were beside 
the Rochelle, I don’t know that I discussed my deal with 
him at all. I am certain I didn’t show him my contract al- 
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tliougli 1 had it with me. I told liim that I liad it, I just 
pulled it out of my ])oeket that way (illustrating). I re¬ 
ported that matter to Mr. Hohh and to Mr. Schladt within 
an hour after it occurred. I know Mr. (Jarvev and .\rr. 
Louis were named defendants in this case. I had done 
business with Mr. Crawford's office before this Rochelle 
contract on one occasion, and had had occasion to telephone 
his office on a number of occasions. 

“Q. AVbere was it that you—<lid you ever talk with ^tr. 
(larvey or Mr. Louis? A. Yes, indeed. 

Q. Where? A. In Mr. Crawford's office and on the 
street. 

Q. They were always theie in Mr. Ci’awford’s office? A. 
Yes, sir; that was my understandinii;. They were always 
there, or usually there when 1 went there.’' 

67 On cross examination the witiu'ss testified in sub¬ 

stance as follows: 

“When 1 went to see Mr. ('rawford at his office in Febru¬ 
ary he did not say “If you will waive the commission 1 will 
go through with tin* agrecmuuit." llt‘ Just flat foot edly said, 
“I won't go through with it." That was about the 7th or 
8th of February. 1 conveyed that information to Mr. Robb, 
and told Mr. ('rawford that if it was necessarv we were 
going to resort to the ('ourt to conit)el him to carry out the 
agreement. At that time 1 had heard from since about Feb¬ 
ruary 5th, that he was trying to make a deal on the property 
with someone else; it wasn't ])ositive information, I had 
heard it. 1 wasn't sure that tlu‘v were trving to do it until 
about the 7th, wlnui 1 leaiaied directly from Tobes and 

O’Connor that thev had the authoritv to offt‘r the Rochelle 

• • 

for trade or sale. I think on that occasion, those two very 
gentlemen were in a deal with Mr. (’rawford, and 1 think 
they asked Mr. Crawford to go through with their deal on 
that occasion. When I had the conversation with Austin 
Waller he told me that he had disposed of the Alexandria 
houses and had receive<l in lieu thereof the ecpiity in the 
Rochelle apartment, I don't know what the details of the 
deal were. I did not go into that matter with John R. Wal¬ 
ler, except that I told him that I understood from his 
brother that a deal had been made. John R. Waller's inter¬ 
est in my information seemed to be centered on something 
else, with reference to a loan that he had made. lie did 
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not deny that tlie deal liad been made, and I told ^Ir. Robb 
and Ml*. Scliladt that 1 had learned from Mr. Waller that 
a deal had been made of a ti’ade of the Rochelle apartment 
for the Alexandria houses. I did not tell them it was a deal 
with the International Bank. I assumed that from their 
convei*sation they were a party in the deal, and I so in- 
foimed Mr. Robb and Mr. Schladt. In the latter part of 
Febrnai'v I noticed sevei*al transfers in the record in the 
morning Post, of these ti*ansactions to Garvey and Louis, 
and was at a loss to understand just what they wei*e al- 
tem])ting to do, unless it was ])assed on fi*om one straw man 
to another. That was my own thought. I had understood 
fi’om Mr. A. (\ Waller that the International Bank was 
interested, in the Rochelle a])artment.” 


Henry J. Robb, the i)laintitT, recalled in his own behalf, 
testified in direct examination in substance as fol- 
()8 lows: 

“Prior to the 19th of Februai*y, 1925, 1 was in¬ 
formed that Mr. (b*awford had announced his refusal to con¬ 
summate his contract with me; Mr. Benton came to me 
about the middle of the day and told me tliat Mr. Crawford 
was not going through with the deal; that Mr. Crawford 
had told him that. It was the eai'ly part of February about 
the loth. 1 didn’t make anv note of tlie date.” 


And thereu])on tlie following trans])ired: 


“By Mr. Wright: 


“Q. Wei*e you or not at all times after the signing of this 
contract and u]) to now, and at this moment, ready and will¬ 
ing and able to ])erfoi*m your part of it? 


i\rr. Wheatley: 1 object to the general (piestion. 

Mr. Moi’gan: 1 think the facts show whether he was or 
not. 

The Court: What was the (jiiestion? 

Mr. ^Morgan: What did he do in this thing? 

The Court: Xo, not what he did, but whether he was 
ready and willing and able to do the things he was called 
upon to do. 

^Ir. Morgan: That is a conclusion. 
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Mr. Wlieatley: His willingness might be a matter of con¬ 
clusion, but whether he was able to do it is another thing. 
There might be a thousand things—not quite a thousand, 
Init a number of things—embraced in the contract. 


By Mr. Wright: 

Q. On the 20th day of January, 1925, was there or not a 
first deed of trust on 2721 14th Street in the amount of 
$12,500 at OVj per cent interest due April, 1926? A. There 
was. 

Q. W//ere there any other incumbrances on the title at 
that time? A. There was a second trust which we were ar¬ 
ranging to release. 


Mr. Morgan: 1 object to that arrangement. I don’t mind 
him testifying to the second trust, but as to the arrange¬ 
ment, I object to that. 


The (’onrt: The answer is there was a second trust. The 


r(‘st of it must go out. 


()9 By .Mr. Wright: 

Q. Were you in a i)osition financially to have accom- 
])lished its release? 


Mr. Morgan : T object to that, if Your Honor please. 


The (’onrt: 


Xo, it is not a matter of what he was able 


llnancially to do, but then the mortgagee has something to 
say about it. If the mortgagee wouldn’t give up his second 
trust, Mr. Itobb might have been worth a million dollars and 
it would not make any ditTerence. 

Mr. Wright: Well, 1 don’t think it is relevant, may it 
])lease Yonr Honor, because in any event we stand on the 
waiver that Mr. Crawford made, so I won’t press it. 

Yon may cross examine. 

Mr. Morgan: That’s all. 


(Witness excused.”) 


And thereupon the deed marked “Exhibit H” was re- 
otTered and received in evidence and is hereto attached and 
made part hereof; the contract “Exhibit I” was re-offered 
in evidence and is hereto attached and made part hereof. 

Whereupon the ])laintiff rested his case and the within 
and foregoing is all the evidence received by the Court. 
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And thereupon tlie defendants made and argued a Motion 
to Dismiss the plaintiff’s Bill, after which the following 
transpired: 


‘‘The Court: There is another question, it occurs to me, 
in the case too. The plaintiff offered himself as ready and 
willing to perform. How was it shown that he was ready 
and willing? And he is not ready and willing now, because 
he has to release of that second trust, and it is not shown 
that he can get it. What about that. Judge Wright? 

Mr. Wright: Oh, if Your Honor please, when we started 
to offer evidence on that point and they objected, I said T 
regarded it as immaterial and withdrew further offer of 
proof on the subject, because 1 said we relied on the waiver. 
They objected to the testimony of the plaintiff that he was 
of financial ability to do it, not that he had it or that he 
actually had an arrangement with the second mortgagee to 
get it; it was merely that lie was ready to get it. 

70 The Court: Now, aside from the waiver, tlie ques¬ 
tion of waiver bv (^rawford at that time—we will 
assume that he did waive it, for the sake of the argument— 
the plaintiff is now in court. Where is the release from the 
second mortgage? 

Mr. Wright: He don’t have to produce it now, may it 
please Your Honor. 

The Court: He offers himself ready to do it. He offers to 
carry out the agreement. How is he going to do it? He 
ought to be prepared now to sit right down at the table here 
and execute a deed or deliver that one and say, “Here is 
the release of the second mortgage and here is my mortgage, 
and here are my mortgage notes.” 


^Ir. Wright: In other words, he ought to make another 
tender now, may it please Your Honor? 

The Court: No, he ought to bo ready and willing to go 
ahead. I can’t make a decree that this defendant Crawford 
shall perform now. I don’t know whether Mr. Crawford is 
here or not, but suppose I said to Mr. Crawford, “Come 
across with your deed for the Rochelle.” I have also got 
to say to the plaintiff, “Here, deliver to Mr. Crawford a 
release of that second mortgage,” on what? 

Mr. Wright: As soon as the C’ourt says that we will do it. 

The Court: No, I am not going to say it until that paper 
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is liere. AVhen that is Ikm-c, tlieii T will say it. Now, that is 
the sticking point in the case with me. 

Mr. Wright: Of course I agree with Yonr Honor as to the 
importance of that ])hase of the situation as a general propo¬ 
sition, bill we don't have to do that when they are objecting 
all the time and saying, “We won't go ahead,'’ and when 
they are waiving the necessity of our doing the things that 
are necessary for us to jierform. 

The Court: In order to secure a decree of specific per¬ 
formance it is necessary that both parties shall do that 
which they agreed to do. Mr. C’rawford never waived the 
release, the delivery of the release of that second mortgage; 
all that he waived, if he waived anything, was a tender of it. 
He did not waive performance. In fact, you come into 
court and say, “We are ready to ])erform. You perform.’’ 

Perform what ? There is no (luestion of waiver— 
71 “We want you to perform your agreement.” “All 
right,” says Mr. Crawford, “I am here, show me 
vour release.” 

Mr. Wright: Your Honor upon more mature considera¬ 
tion of that (piestion will find that the doctrine of waiver 
applies to that phase of it as well as it does to any other. 
In other words, we are not, as to the original waiver, 
obliged to go anywise further forward with our obliga¬ 
tion umler the contraid until th(‘ rights of the jiarties are 
adjudicated, because they have waived all that. They have 
abandoned the ne(*essity which, without their waiver, would 
have beim ui)on us to do those things, and a court of equity 
never recpiires a vain thing to be done, anything that is 
not—a thing that one was under obligation to do but con¬ 
cerning which the obligation has been waived. 

The Court: The testimony is not that the obligation was 
waived, not the obligation for the delivery of these things; 
the testimony on the ])art of the ])laintiff is, “We are here 
to tender certain things,’’ and that ^Ir. ('rawford said, 
“You needn’t tendei* them. I waived a tender,” He did 
not say he would waive ]>erformance of the obligation on 
the part of the ])laintifp. 

Mr. AYright: Well, whenever the time comes—surely the 
time for us to make a delivery of any pa])er cannot now ar¬ 
rive until the court orders what shall be done in the case, 
because u]) to this moment the obligation that Bobb was 
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under to tender the papers has been waived by Crawford. 
He says, “I waive the tender of anything.^’ 

The Court: That is right. We will say for the sake of 
the argument that there is no longer any need for a tender 
so far as Mr. Kobb is concerned, but now what there is 
necessity for is readiness, willingness, ability to perform on 
the part of the plaintiff. He has not shown himself ready 
and willing, and the bill alleges he is. 

Mr. Wright: Does he have to do more than show that at 
the time when performance was required he was ready and 
willing and able. He has shown that. 

The Court: In an action for damages, yes, but now he 
wants the contract performed. He is here to force the 
carrying through of the contract, and you say so. You say 
he is now able, ready and willing, and tenders him¬ 
self—1 believe that is what is said in there, isn’t it— 
and tenders himself ready, able and willing to j)er- 
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form. 

Mr. Wright: So he is, as soon as they abandon their posi¬ 
tion of refusing. 

The Court: xVll right, let him show it, and then I can deal 
with Mr. (h'awford, but let ^Ir. Robb ])ut his deed on the 
table, put his notes and his mortgage-that he will have to 
execute, but above all let him put on there this release for 
the $12,500 mortgage. Where is it? 

Mr. Wright: We haven’t those ])apers here at this mo¬ 
ment, but we can have them here within the hour. 

The Court: Now, this is a motion to dismiss. 

Mr. Wright: Then 1 ask Your Honor to post])one the de¬ 
termination of it for an hour and give ns a chance to bring 
those i)apers down here. 

The Court: No, there is no showing that they are actually 
executed and ready to be delivered. I am not going to let 
^Ir. Robb go out and get the execution now. 

Mr. Wright: Your Honor, I don’t think that such a case 
in a court of equity ought to turn on a consideration of that 
sort. 

The (’ourt: I do*, absolutely. 

:\Ir. W right: Because, here is the situation in which Mr. 
Robb is in a ])osition that he can have that release here in 
half an hour. It is no fault of his. 

The Court: Does that exist, Mr. Robb? Under oath, 
have you got the release now? 
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Mr. Robb: I can procure it. 

The Court: Answer my question yes or no. Have you 
got the release? 

Mr. Robb: No, sir. 

Mr. Wright: It is not executed now, may it please Your 
Honor, and 1 did not say so. 

The Court: No. 

Mr. Wright: But he can have it here before the hour is 


The Court: No. 

73 Mr. Wright: May it please Your Honor, while in 
the nature of things, in the position that they have 
put the case, wherein they have refused performance of the 
contract, is it reasonable or ecpiitable that Mr. Robb, in the 
uncertainty which a litigcnt is under in knowing the outcome 
of any case, in knowing whether or not he could surely get 
a decree of specific performance, is it right and fair that he 
should be put to the necessity of spending that $12,500 in 
addition, to procure that release? 

The (’ourt: 1 think it is ])erfectly fair. In other words, 
he waits until the outcome of the case, speculating as to 
whether sj)ecific performance is going to be ordered, and 
if it is, then he is going out to get the release. Now is the 
time. That table there is a table in a real estate office. We 
are here to settle a transaction. That is the wav I feel 
about it. 

Mr. Wright: I think Your Honor ought to be a little 
reluctant to ado])t that conclusion, because when it is one 
not made- 

The Court: Mr. Robb savs he hasn’t it. 

^Ir. Wright: 1 mean the ])oint that we haven’t the release 
now is one that was not made bv counsel. Your Honor 
j)recipitated that. 

The Court: That is true. T understand that. 


Mr. Wright: I beg leave to differ with Your Honor’s 
legal views of it, and don’t Your Honor think that it is 
pretty likely, if that is the law, these energetic gentlemen 
would have found it out and made the point themselves? 

The (’ourt: I don’t know whether thev would have or 
not, but is !Mr. Robb now, just as a matter of curiosity, is 
he willing that this shall be suspended now and go out and 
])ay $12,500 out of his pocket before T say whether T am 
going to order specific performance and produce the deed? 
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Mr. Robb: About $5,700. 

The Court: I am not concerned with the money, the 
amount. It mav be onlv 50 cents. It is the second mort- 
gage! 

Mr. Robb: Yes, sir. 

Mr. Wright: He says he is willing to get it. 

74 Mr. Morgan: After he finds out what the decision 
is going to be, Your Honor. 

The Court: I see nothing in it. Judge Wright. You 
can not come into court and speculate on an allegation in 
the bill that he is ready, able and willing now, and is pre¬ 
pared to wait until I order the decree of specific perform¬ 
ance, if I should, and then go out and produce that release, 
get that release. His readiness and willingness is spoken 
of at the time of the bill. He didn’t have it then, and he 
hasn’t got it now. I see no excuse for it. 

Mr. Wright: Before we go any further, I want the record 
to show, may it please Your Honor, that it is now 12 o’clock 
and 19 minutes and we ask Your Honor to give us an hour 
in which to produce the release referred to in this deed, the 
second trust notes, and all of the papers that are necessary 
for Mr. Robb to produce. 

The Court: No, I think that would be unfair to the de¬ 
fendants. 

Mr. Wright: And, Your Honor, we note an exception to 
Your Honor’s refusal. 

The Court: Yes.” 

And thereupon the Court entered the decree dismissing 
the bill, as appears of record. 

Now comes the plaintiff and presents to the Court in 
duplicate, this his Statement of Evidence, which, being 
found to be true and correct, is now hereby allowed, signed, 
sealed, filed and made part of the record this 18 day of 
December, A. D. 1926. 

WALTER F. McCOY, 

Chief Justice. 


75 Pl^f's Ex. H. 11/4/25. 

This deed, made this 19th day of February, A. D. 1925, 
by and between Henry J. Robb and Arthur L. Buckman, 
Joint Tenants, of the District of Columbia, parties of the 
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first part, and Francis A. Crawford, of the same place, 
party of tlie second part: 

Witnessetli, Tliat in consideration of Ten Dollars, the 
parties of tlie first part do hereby ^rant unto the party of 
the second part, in fee simple, all that piece or parcel of 
land, together with the improvements, rights, privileges, 
and appurtenances to the same belonging, situate in the 
District of Columbia, described as follows, to wit: Lot 
Fifty-three (53) in Martha A. Hughes’ subdivision of part 
of Block Thirty-two (32) ‘‘Columbia Heights,” as per plat 
recorded in the Office of the Snrvevor for the District of 
Columbia in Liber County 17 at folio 176; subject to per¬ 
petual right of way for alley purposes over the rear or East 
7 feet of said lot and with a per])etnal right of way for 
alley purposes over the rear or East 6 feet of lots Fifty-two 
(52) and Fifty-four (54) and over the rear or South 3 feet 
of lots Fifty-five (55) and Fifty-eight (58) and over the 
East 3 feet of said lot Fifty-eight (58), all of said lots being 
in the aforesaid subdivision; subject to covenants of rec¬ 
ord ; subject to encumberance of record. 

And the said parties of the first part covenant that they 
will warrant specially the ])ro])erty hereby conveyed; and 

that thev will execute such further assurances of said land 

* 

as may be requisite. 

Witness their hands and seals the dav and vear herein- 

• • 

before written. In ])resence of 

HENRY J. ROBB. [seal.] 

ARTHUR L. BlHHvMAX. [seal.] 


76 District of Columbia, To wit: 

I, Marie C. Eichelser, a Notary Public in and for the 
District aforesaid, herebv certifv that Henrv J. Robb and 
Arthur L. Buckman, who are personally well known to me 
to be the grantors in and the ])ersons who executed the 
aforegoing and annexed deed, dated February 19th, A. D. 
1925, personally appeared before me in the said District 
and acknowledged the said deed to be their act and deed. 
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Given under mv liand and seal tliis 19tli dav of Februarv, 
1925. 

[Seal of Marie C. Kiclielser, Notary Public, Dis¬ 
trict of Columbia.] 

.MARIE C. EICHELSEK, 

Notary Public, D. C. 

[Endorsed:] P^ee Simple Deed. Lot —, Square —. 
Henry J. Robb, Arthur L. Buckman, to Francis A. Craw¬ 
ford. Received for Record on the — dav of-, A. D. 

192-, at — o’clock — ^I., and recorded in Liber No. — at 
folio — et seq. one of the Land Records for the District of 

(’olumbia, and examined by-, Recorder. Ward- 

man Construction Com])any, Incorporated. 1430 K Street 
N. W., Washington, D. C. 

77 Pi/f’-P]x. 1. 11/5/25. 

14th Dist. 1/21. Rochelle.—Crawford Dist. 


Wardman Construction Company, Incorporated, 1430 K 
Street N. W., Washington, D. C. 

Real Estate Department. 


This agreement, made and entered into this 20th day of 
January, A. 1). 1925, by and lietween Henry J. Robb, party 
of the first part, and Francis A. Crawford, party of the 
second part. 

Whereas, the said parties hereto of the first and second 
parts have mutually agreed to exchange their respective 
projierties hereinafter more particularly described, upon 
the terms and conditions hereinafter set forth. 


Now, therefore, this agreement witnesseth. That for and 
in consideration of the sum of Five Dollars, cash in hand 
paid by each to each other, the said parties hereto of the 
first and second parts do hereby mutually promise and 
agree to and with each other as follows, to wit: 

That the said party of the first part shall convey, or 
cause to be conveyed, unto the said party of the second part, 
by deed with special warranty, all that parcel of land sit¬ 
uate in the District of Columbia, with the improvements 
thereon known as 2721—14th St., N. W., being lot 806, 
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s(iiiarc* 2800, sii])jo(‘t to a 1st deed of trust of $12,500 at 
OVl‘% due April, 1926. 

That the said i)arty of the second part shall convey, or 
cause to he conveyed, unto the said party of the first part, 
hy deed with special warranty, all that parcel of land sit¬ 
uate in the District of Columbia, with the improvements 
thereon known as “The Rochelle Apartment,” 1603 You 
St., X. W., being lot 23, scpiare 175, subject to a 1st deed of 
trust of $50,000 at 6 Vl»% due in three years. 

That the party of the first part shall execute 
and deliver to the party of the second part his F. A. C. 
j)romissory note for $25,000 to be secured by II. J. Robb 
2nd deed of trust on the “Rochelle Apart¬ 
ment,” ])ayable $250 per month including in¬ 
terest at 69^, unpaid balance due in 5 years. 

It is understood and agreed that the leases 
and collections of rents are to be turned over F. A. C. 
to the ])arty of the first part. 

78 That the title to each property shall be good of 

record and in fact, subject only to covenants of rec¬ 
ord and encumbrances herein mentioned, if any. Should 
any of the titles, upon examination, be found defective, this 
agreement shall, at the option of the vendee of such prop¬ 
erty, be and become null and void, but neither party hereto 
shall be liable to the other for any damage by reason of such 
(h'fective title, and they hereby accordingly release each 

(Uher from anv such liabilitv. 

• • 

'Phati rents, taxes, insurance, water rents and interest 
sliall be ])aid or adjusted to date of transfer. Taxes shall 
be adjusted in accordance with certificate of taxes issued by 
the Collector of Taxes of the District of Columbia, except 
that all s])ecial improvements completed prior to the date 
hereof, whether or not assessment therefor is now levied, 
sh ill be paid for or proper allowance made therefor, by the 
respective vendors at the date of transfer. 

That the examination of title, conveyancing, recording, 
notary fees and revenue stamps on deeds and notes shall 
be at the cost of the respective vendees. 

That this agreement shall be consummated simultane¬ 
ously and within Thirty days from the date hereof; it being 
agreed that the same shall be binding upon and extend for 
the benefit of the parties hereto and each of them, their and 
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each of their heirs, personal representatives, successors and 
assigns. 

That Wardman Const. Co. is acting in the premises as 
agent for all of the parties hereto and with the full knowl¬ 
edge and consent of all of the said parties hereto, and shall 
he paid as commission for their services the sum of usual 
brokerage commission — Dollars, by said party of the first 
part, and shall also be paid as commission for their services 
the sum of usual brokerage commission — Dollars by said 
party of the second part. 

Witness our hands on the dav and vear first hereinabove 
written. Executed in triplicate. 

HENRY J. ROBB, 

FRANCIS A. CRAWFORD, 

Contract Owner, 

In presence of 

RALPH D. BENTON, 

P. G. RAMEY. 

79 [Endorsed:] Equity. No. 43737. Supreme Court 
D. C. Henry J. Robb, Plaintiff, vs. Francis A. 
Crawford, Edward A. Garvey, Ernest M. Louis, United 
Realty Corporation, International Bank and Austin C. 
Waller, Defendants. Statement of PA'idence. Defendants 
take notice that this Statement of Pividence will be sub¬ 
mitted to Chief Justice McCoy on Jany. 4, 1926, at 10 A. M. 
Service of Cojiy acknowledged Dec. 4th, 1925. H. W. 
Wheatley, Atty. for Louis & United Realty Corp. Jos. 
Morgan, Atty. for Defts. Int. Bank, Walter Crewford and 
Garvey. Daniel Thew Wright, Philip P^rshler, Washing¬ 
ton, D. C\, 917 15th St. N. W. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4443. Henry J. Robb, appellant, vs. Francis A. Craw¬ 
ford et al. Court of Appeals, District of Columbia. Filed 
Feb. 2, 1926. Henry W. Hodges, clerk. 
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IN THE 


(Stmrt of of (foltmthta 

jANrAKv Tkkm 1926. 


N. 4443. 


Henry J. Robb, Appellant^ 
vs. 

Francis A. Crawford, et al.. Appellees. 


BRIEF P^OR APPELLANT. 


STATEMENT OF THE CASE. 

The suit is here on ajipeal from a final decree of 
the Supreme Court of the District of Columbia, dis¬ 
missing- appellant’s Bill at the conclusion of his evi¬ 
dence. 

The Bill was for specific performance of a contract 
for the exchange of two jiarcels of real estate in Wash¬ 
ington; the contract was in writing (R. 4) signed by 
the appellant Robb, and the defendant Crawford; the 
‘other defendants wore made parties because they had 


2 


siil)8C(|iieiit to, and with knowlod^e of the contract, ac- 
(jiiired some interest in Crawford’s real estate. 

The contract provided for settlement within 
thirty days from its date; before the ex])iration of that 
time Kohl) heaid on the street (1\. bl) that Crawford 
had no intention of consnmmatin.u’ the contract; there- 
n])on, and before the expiration of the thirty days, 
Hobb's re])resentatives, Schladt and Dade, called upon 
Crawford at his otlice for the ])ur])ose of tendering 
Kobb’s deed, etc., and of demanding a deed for the 
parcel which Hobb was to receive. (1\. 47 and K. 51.) 
At that meeting, the following transpired (Quotation 
from Dade’s testimonv H. 47) : 

“1 said ‘Mr. Crawford, your deal expires to- 
<lay. Vour contract expires today, and 1 have a 
deed drawn in ])ro})er order and we are ready to 
make settlement.’ Mr. Crawford said that he 
didn’t intend to settle, he said ‘I don’t intend to 
settle this deal because I will be ])aying Wardman 
a commission on ])ro])erty which he owns and 
which he is selling,’ and I said, ‘This is not Mr. 
Wardman’s property. Von can see by the records 
that Mr. Kobb and ^Ir. Buckman are now the 
owners of it and thev are not the agents for Mr. 
Wardman,’ and that it stood to reason on the 
face of it that Mr. Wardman would not take two 
people in like that for a straw party, particularly 
Mr. Buckman, a salesman. He said he didn’t in¬ 
tend to settle. I said, ‘Well, will you waive ten¬ 
der of the deed?’ He said, ‘Yes, I waive any¬ 
thing.’ I had the deed with me, and showed it to 
him; I unfolded the deed, and showed it to Mr. 
Crawford, I don’t believe he took it in his hands 
and he made no effort to look at it close enough 
to read it. Nothing was said about the deed of 
trust to be given by Robb, Crawford said he 
‘waived everything.’ ” 
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Kohl) promptly filed his Bill for specific performance, 
the case came on for final hearing, and the trial pro¬ 
gressed; the plaintifi*, Hohh, did not rely upon hav¬ 
ing made “tender;” he relied upon the waiver of ten¬ 
der and presented the evidence above (pioted in proof 
of the waive]*; at that point Mr. (h*awford’s counsel 
in open (\)nrt again made tin* waiver (H. 48) by stat¬ 
ing : 


Mr. Morgan: “He does now.” 


The contract of exchange i)rovided that both proper¬ 
ties should be received subject to a first deed of trust, 
the pro])erty which Robb was giving subject to a first 
deed of trust of $lL!,r)()().0(), that which Crawford was 
giving subject to a first d(‘ed of trust of $50,000.00. 
Robb testified (R. 00) that on »January *20, 1925, 
his ])i*o])erty was subject to the $12,500.00 deed 
(d* trust, and also a second trust, “which we 
were arranging to release,” in the amount of (R. 
05) “about $5,700.00.” At the conclusion of the plain¬ 
tiff’s evidence and after argument of a Motion to Dis- i 
miss the court itself precipitated a crisis by injecting H 
a re(piirement which was neither suggested nor asked N 
by any of the counsel for the appellees; that require-j | 
ment was, that Robb must at the moment j)roduce and? | 
tender to Crawford a release of the second trust and|| 
that in default of such tender the court would dismiss 
the Bill. 

The discussion upon this mattei* appears upon pages 
61-G5 of the Record, as now quoted. 

The Court: “There is another (piestion, it occurs to 
me, in the case too. The plaintiff offered himself as 
ready and willing to perform. How was it shown that 
he was ready and willing? And he is not ready and 
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willing now, because he has to lelease ot* that second 
trust, and it is not shown that he can get it. What 
about that. Judge Wright/ 

Mr. Wright: Oh, it* Your Honor please, when we 
started to offer evidence on that ])oint and they ob¬ 
jected, I said I regarded it as iininatcu’ial and with¬ 
drew further offer of ])roof on the subject, because 1 
said we relied on the waiver. They objected to the tes¬ 
timony of the ])laintiff that he was of liinincial ability 
to do it, not that he had it or that lu‘ actually had an 
arrangement with the second mortgagee to get it; it 
was merelv that he was readv to get it. 

The Court: Xow, aside fi-om the waivei’, the (piestion 
of waiver bv Crawford at that time'—we will assume 
that he did waive it, for the sake of argument—the 
plaintiff is now in court. Where is the release from the 
second mortgage/ 

Mr. Wright: He don't have to ])roduce it now, may 
it please Your Honor. 

The Court: He offers himself readv to do it. He 
offers to carry out the agreement. How is he going to 
do it/ He ought to be ])repared now to sit right down 
at the table here and execute a deed oi* deliver that 
one and say, “Here is the release of the second mort¬ 
gage and here is my mortgage, and here are my mort¬ 
gage notes.” 

Mr. Wright: In other words, he ought to make 
another tender now, may it please Your Honor/ 

The Court: No, he ought to be ready and willing to go 
ahead. I can’t make a decree that this defendant Craw¬ 
ford shall ])erform now. 1 don’t know whether Mr. 
Crawford is here or not, but suppose I said to Mr. 
Crawford, “Come across with your deed for the Ro¬ 
chelle.” 1 have also got to say to the ])laintiff, “Here, 



cleliv'er to Mr. Crawford a release of that second mort- 
^rage,” on what? 

Mr. AVrit>;ht: As soon as the Court says that we will 
do it. 

The Court: No, 1 am not i;oing’ to say it until that 
paper is here. AVlien that is here, then I will say 
it. Now, that is the sticking- point in the case with 
me. 


Mr. Wright: Of course 1 agree with Your Honor 
as to the importance of that phase of the situation as a 
general proposition, hut we don’t have to do that when 
they are objecting all the time and saying, “We won’t 
go ahead,” and wlien they are waiving the necessity 
of onr doing the things that are necessary for us to 
perform. 

The Court: In order to secure a decree of specific 
perfoi'mance it is necessary that both ])arties shall do 
that which thev agreed to do. Mr. Crawford never 
waived the release, the delivery of the release of that 
second mortgage; all that he waived, if he waived 
anything, was a tender of it. He did not waive per¬ 
formance. In fact, you come into court and say, “We 
are ready to ijerform. Von perform.” Perform what? 
There is no (pieslion of waiver—“We want you to per¬ 
form your agreement.” “All right,” says Mr. Craw¬ 
ford, “I am here, show me your release.” 

i\Ir. Wright: Your Honor upon more mature con¬ 
sideration of that (luestion will find that the doctrine 
of waiver applies to that phase of it as well as it does 
to any other. In other words, we are not, as to the 
original waiver, obligated to go anywise further for¬ 
ward with our obligation under the contract until 
the rights of the parties are adjudicated, because they 
have waived all that. Thev have abandoned the neces- 
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sity which, without their wnivtu*, would have lH‘eu 
upon us to do those thiu.n's, aud a court ol* etpdty never 
re(pdres a vain thiui'- t<» he dom*, aiiythiui;- that is not 
—a thiu^u: tluit one was uudei' ohli<»ati(Ui to do l)ut cou- 
ceruiiiji: which the obligation has Ikhmi waived. 

The Coui't : The testinionv is not that the ohlination 
was waived, not the ohlinjdion Tor the deliviu’v of 
these thinus; the ti‘stiinony on tin* i)art of tlu‘ plaintitV 
is, “We are here to ttnider certain thing's,” and that 
Mr. (h*awford said, “ ^^)n needn't tendei’ them. I 
waived a teiuhn-.“ 1I(‘ did not sav lu* would waive 

])erforinance of the ohlie,ation on tlu‘ part of the plain¬ 
tiff. 

Mr. Wrii^ht: Well, whenever the tinu‘ comes—surely 
the time for ns to make a delivtny of any paper can¬ 
not now arrive until the court orders what shall he 
done in the case, because ni) to this moment the obliga¬ 
tion that Hohh was under to tinnier the ])apers lias 
been waived hv Crawfoi’d. lie savs, “ I waived the ten- 
der of anvthine:.” 

The Court: That is rii;ht. We will sav for the sake 
of the arunmeiit that there is no longer anv need foi- 
a tender so fai‘ as Mr. Itohh is concinnied, hut now 
what there is necessity for is readiness, willini;ness, 
ability to jierform on the part of the ])laintiff*. lie has 
not shown himself ready and willinii’, and the hill 


alleges he is. 

Mr. Wright: Does he have to do more than show that 
at the time when performance was lecpdred he was 
readv and williiiij: and able. He has shown that. 

The Court: In an action for damages, yes, hut now 
he wants the contract ])erformed. He is liere to force 
the carrying through of the contract, and yon say so. 
Yon say he is now able, ready and willing, and ten¬ 
ders himself—I believe that is what is said in there. 
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isn’t it—and tenders liimself ready, able and willing 
to ])erforni. 

Mr. Wri{»ht: So he is, as soon as tliev abandon their 
position of r(*fnsing. 

The (’onrt: All right, let him show it, and then I 
can deal with ^Ir. Crawford,but let Mr. Kobb put his 
deed on the table, ])nt his notes and his mortgage that 
he will have to execute, bnt above all let him put on 
there this release for the $12,r)()0 mortgage. Where 
is it:' 

Mr. MT*iglit: We haven’t those ])apers here at this 
moment, bnt we can have them here within the hour. 

The (’onrt: Xow, this is a motion to dismiss. 

Mr. MT’ight: Then I ask Yonr Honor to postpone 
the determination of it for an hour and give us a 
chance to bi*ing those pa])ers down here. 

The Could : Xo, there is no showing that they are 
actuallv executed and readv to be delivered. 1 am 
not going to let Mr. Robb go ont and get the execution 
now. 

Mr. MT’ight: Your Honor, I don’t think that such a 
case in a court of ecpiity ought to turn on a consider¬ 
ation of that sort. 

The Court: 1 do, alisolutelv. 

Mr. AVright: Because, here is the situation in which 
Mr. Robb is in a position that he can have that re¬ 
lease here in half an hour. It is no fault of his. 

The Court: Does that exist, Mr. Robb? Under 
oath, have von got that release now? 

Mr. Robb: I can jirocure it. 

The Court: Answer my cpiestion yes or no. Have 
you got the release? 

Mr. Robb: Xo, sir. 

Mr. AVright: It is not executed now, may it please 
Your Honor, and 1 did not say so. 
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The Court: Xo. 

Mr. Wright: May it ])lease Voiir Honor, while in 
the nature of things, in the ])osition that they have put 
the ease, wherein they have refused ])erformance of the 
contract, is it reasonable oi- ecpiitahle that Mr. Robb, 
in the nncertaintv which a litigent is under in know- 
ing the ontconu' of any case, in knowing whether or 
not he could surely get a d(‘cree of s])ecific ])erform- 
ance, is it right and fair that he should be put to 
the necessity of spending that $12,500 in addition, to 
procure that release? 

The Court: I think it is ])erfectly fair. In other 
words, he waits until the outcome of the case, speculat¬ 
ing as to whether specific performance is going to 
be ordered, and if it is, then he is going out to get the 
release. X^ow is the time. That table there is a table 
in a real estate office. We are here to settle a trans¬ 
action. That is the wav 1 feed about it. 

Mr. Wright: 1 think Your Honor ought to be a 
little reluctant to adoj)t that conclusion, because when 
it is one not made— 

The Court: Mr. Robb savs he hasn’t it. 

Mr. Wright: 1 mean the ])oint that we haven’t the 
release now is one that was not made bv counsel. Your 
Honor precipitated that. 

The Court: That is tru(‘. 1 understand that. 

Mr. Wright: 1 beg leave t(> differ with Your Honor’s 
legal views of it, and don’t Your Honor think that it 
is pretty likely, if that is the law, these energetic gen¬ 
tlemen would have found it out and made the point 
themselves ? 

The Court: I don’t know whether thev would have 
or not, but is Mr. Robb now, just as a matter of curi¬ 
osity, is he willing that this shall be suspended now and 
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i,^() out and pay $12,500 out of his pocket before I say 
wliother I am to order specific performance and 

produce tlie deed? 

Mr. Robh: About $5,700. 

The Court: I am not concerned with the money, the 

amount. It mav l)e onlv 50 cents. It is the second 

* • 

mortgage ? 

Mr. Robb: Yes, sir. 

.Mr. Wright: He says he is willing to get it. 

.Mr. Moi'gaii: After he finds out what the decision 
is going to be, Vonr Honor 

The Court: 1 see nothing in it. Judge Wright. You 
can not come into court and speculate on an allegation 
in the bill that he is ready, able and willing now, and 
is ])re])ared to wait until 1 order the decree of specific 
])erformance, if 1 should, and then go out and pro¬ 
duce that release, get that release. His readiness and 
willingness is spoken of at the time of the bill. He 
didn’t have it then, and he hasn’t got it now. I see 
no excuse for it. 

Ml*. Wright: Before we go any further, I want the 
record to show, may it ])lease Vonr Honor, that it is 
now 12 o’clock and 19 minutes and we ask Your Honor 
to give ns an hour in which to ])roduce the release re¬ 
ferred to in this deed, the second trust notes, and all of 
the papers that are necessary for Mr. Robb to pro¬ 
duce. 

The Court: Xo, I think that would be unfair to the 
defendants. 

Mr. Wright: And, Your Honor, we note an excep¬ 
tion to Your Honor’s refusal. 

The Court: Yes. 

And thereu])on the Court entered the decree dismis¬ 
sing the bill, as appears of record.” 
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The foregoing quotation from the record presents 
the two errors relied uj)()n and assie:ned, to wit, 

1. The court erred in refusing to allow the 
])laintiff time to ])rodnce the said release as ap- 
])ears on page 2S of the Statement of Evidence. 

2. The court eiu'ed in dismissing the plaintiff’s 
hill. 


FIRST ASSIOXMEXT OF ERROR. 

The (’otrt Erred in Refusixc; to Allow the Plain¬ 
tiff Time to Produce the Release. 

While a])plications of such nature are in the dis¬ 
cretion of the court, yet it is “judicial” and not ar¬ 
bitrary discretion; an abuse, or arbitrary exercise of 
discretion is erroneous eipially with any other mistake 
of law. On the dav Crawford refused to consummate 
the contract Robb was “arranging to release” the 
second trust on his pro])erty (R. 60); at the time of 
the trial Robb was able to ])rocnre it (R. 64). At 
nineteen minutes past twelve, about the time for the 
noon adjournment of the Court, his counsel applied 
for one hour in which to ])rocure the release; the 
granting of this application would have occasioned a 
loss of just eleven minutes before the usual hour of 
adjournment. The demand for the release was pre- 
ci])itated by the Court, not by any of the parties liti¬ 
gant, and amounted to the requirement of a “tender” 
on Robb’s ])art, whereas “Tender” had been waived 
not onlv bv Crawford in the conversation in his office, 
but also by his Counsel in o])en court during the trial. 

Under such circumstances, the granting of the appli¬ 
cation would have been neither unfair nor unjust; 
neither would it have injured nor substantially incom- 
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modcd aiivoiie. Unless there was a fair reason for 
denying it, the denial was arbitrary, because reason¬ 
less. And if arbitrary, there was an abuse of judicial 
discretion, which is an error in Law. 

THIRD ASSIGNMENT OF ERROR. 

The Court Erred in Dismissino PlaintiffBill. 

Although Robb had arranged to ])rocure the release 
of the second trust, and was able to do so, the court 
dismissed his bill solely for the reason that he had not 
in court at the very moment, the release itself. 

If the action of the court in this respect be analyzed, 
it turns out to be a ruling bv the court that Robb was 
under the duty and obligation of ‘‘keejiing good a 
tender in court” in a case in which the other party had 
repudiated the contract and expressly waived ‘‘Ten¬ 
der. ’ ’ 

It is to be remembered that Robh never relied nor 
staked his case upon a “tender”, but relied entirely 
upon “waiver of tender” by Crawford in his office, and 
by his counsel in open Court. (R. 48.) 

PROPOSITIONS. 

1. Tender is not necessary where the party has defi¬ 
nitely and distinctly refused to carry out the contract. 

2. Tender is not necessary where tender has been 
waived. 

3. “Keeping good a tender in Court,” is not neces¬ 
sary, where no “tender” was necessary. 

4. In such cases courts of equity determine by final 
decree what acts shall be performed by each party 
and how, and afford reasonable opportunity for their 
jjerformance. 
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ARGTMF.XT. 

The learned coui’t ai)])ears to have been confused be¬ 
tween the two courses of reijuirinir the ])laintifT Kobb 
to “make tender in Court” as a i)art of Ids case, and 
tliat of enterini:: a final decree rt‘(iuirinii: s])ecific per¬ 
formance on the })art of Crawford u])()n the perform¬ 
ance by Hobb of his contractual obligations, and 
fixing a time limit thereon. 

When tender has been niad(‘ unnecessary by express 
“waiver,” then it ne(‘d not and cannot be “kei)t alive,” 
for no original tender ever t*xisted; neither can it be 
“renewed” in Court, foi* it never existed to be “re¬ 
newed;” and further, tin* express “waiver” renders 
tender as unnecessarv in Court, as it was unnecessarv 
to make it before going to Court. And after all, ‘Ten¬ 
der” is necessarv onlv for actions at Law; it is not 
necessary for suits in K(pdty: 


a 

II 
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“In chancery practice, it is not recjuired that a 
tender be ke])t good by bringing the money into 
Court.” 

Su])ervis()rs vs. Ilenneberry, 41 Ill. 180. 

“The doctrine that a strict and unconditional 
tender followed bv bringing the monev into Court 

is necessarv in oi’dio* that the tender mav be re- 

• • 

garded as a ])ayment at the time, has no a])plica- 
tion to the tender recpiired before an action for 
s])ecific performance of a contract for the sale of 
real estate. 

In an action for specific ])erformance of a con¬ 
tract for the sale of real estate, it is sufficient to 
plead a tender, and offer to bring the purchase 
money into Court, for the use of the vendor, when¬ 
ever the aniounf shall he liquidated, and the de¬ 
cree shall he rendered for the performance. 

Fall vs. Hazelrigg, 45 Ind. 576. 


y y 



a suit for specific performance, where 
money is due from tlie plaintiff, it is sufficient for 
him to offer by Ids complaint to bring it into 
Court, whenever the same sJiall he liquidated and 
he has a decree for performance/* (See p. 303.) 

Hunter vs. Bales, 24 Tnd. 300. 

“In an action by the ])urchaser, against the ven¬ 
dor, to enforce specific performance of a contract 
for the sale of real estate, the complaint need not 
aver tender of ])erformance by the ])laintiff, if 
there be an averment therein that the defendant 
had expressly repudiated the contract, and noti¬ 
fied the purchaser that all tender upon his part 
was waived by the vendor.’’ 

Martin vs. Merritt, 57 Tnd. 34. 
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“Where action is brought in ecpdty, to set aside 
a sale under a deed of trust, plaintiff does not lose 
the benefit of a tender made by failing to pay the 
money into Court. Tlte rule as to such deposity 
has no application to suits brought for cquitablej 
relief.** ' / 

Whelan vs. Riley, (il Mo. (i55. 


“In proving a tender, where the party produced 
the money and offered to pay the amount due on an 
agreement for a deed, and the other party refused 
to take the monev or furnish the deed, without oh- 
jection to the amount offered, it is sufficiently cer¬ 
tain without proving that the money was counted; 
nor need the money he deposited in Court and the 
tender kept good.** 

McDaneld vs. Kimbrell, 3 Greene (lo.) 335. 

“At law a tender is not sufficient if the money is 
; not brought into Court; but the same rule will not 
be enforced in Equitable actions. The party mak¬ 
ing it, may, if he sees fit, retain it, but must pro¬ 
duce it upon reasonable notice of its acceptance.” 
(See p. 523.) 

Hayward vs. Munger, 14 Okla. 517. 
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“It is tho <^oiK‘ral rule that a demand is neces¬ 
sary before brin<?iii^ suit to enforce s])ecific per¬ 
formance of a contract to convey real estate; but 
\v]i(*ri‘ tile contract lias been repudiated, or ])er- 
forniaiK'e refused, or notice ^iven of a determina¬ 
tion not to perform, a demand is not necessary.” 

Burns vs. Fox, lie Ind. 20;"). 

Hayward vs. Munirer, 14 lo. oK). 


The i)ro])osition that “tender” need not be made 
when there has been a definite nd'usal to consummate, 
is well settled. 

The ])roposition that where tender is “waived” 

it then becomes unnecessarv to make tcuider, is axio- 

» ^ 

matic. 

When an exjiress “waiviu* of ten(b*r” lias rendered 
tmider unnecessary, is it necessary to “kee]) tlie ten¬ 
der alive” bv renewiiu;- it in Fourt 

The rule seems to be, and certainly the lo^ic of the 
situation is, that wlien “tender” lias been waived, the 
“waiver” renders t(*nder unm*cessarv; and when ten- 
der lias become unnecessary, it need not be “kept 
alive” by reiiewinii’ it in Fourt as part of a plainitff’s 
case. 

How can it be necessary to “renew” or “keep alive” 
a tender when no original tender was necessarv to he 
made ! 


TFXDFK XFKl) X( )T BF MADF WHFK’F THFHK 
HAS BFFX A K'FFFSAL TO FOXSFMMATF 
THF FOXTHAC^T. 


Where the vendor in a contract for the sale of 


lands gave notice to the vendor of bis refusal to 
])erform the contract, held, that no tender of a 

deed bv the vendor was necessarv in order to 

• » 

sustain a bill for specific ])erformance. ” 

Frarv Smith, 2 X. V. (>(). 
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party to an executory contract for 
the ])nrchase and sale of land, can put the other 
party in default without a readiness and offer to 
perform on his own ])art, hut for the purposes of 
an action for a specific ])erformance a formal 
t(‘chnical tendei- is not indispeiisihle, and an ex- 
])ri‘ss r(‘pndiation of the contract and refusal to 
perform it by one party, excuses the other from 
any snhsiMpieiit formal offer or tender.” 

Johnson vs. 1 Iii»'.u.ins, 77 Xeh. .‘>5. 

“It is suflicient tlud a tender is made in the bill, 
with an offer to hi'iui;- the money into Court when¬ 
ever the Court directs and it is not necessary that 
the money shall he brought into Court on the fil- 
ini* of the Bill.” 

Chenev vs. Bilbv, 74 Fed. 52. 

The Court often allows time for the completion 
of his title bv the vendor, and has more than once 
allowed the vendor lieve to i*et an act of Parlia¬ 
ment to make i^ood his title.” 

Tavernier vs. Barrett, 21 W. Va. G81. 

“The result of my examination of this subject 
clearlv shows that the Court of Chancerv is not 
hound down by any fixed rule on the subject by 
which it will allow the substantial ends of justice 
to be perverted or defeated by the omission of an 
unimjiortant or useless act, which nothing but the 
merest technicality could reipiire. The money may 
at any time, be ordeied to be brought into. Court, 
whenever the rights of the op])osite ])arty may re- 
((iiire it, but while he is insisting that the money 
is not his, and that he is not bound to accept it, 
it would seem to be a matter of no great conse- 
(jnence to him whether it is in the custody of the 
Court or not. The Court possesses a liberal and 
(‘iilarged discretion on this subject, by the proper 
exercise of which the rights of all ])arties may be 
protected. In all the [irecedents wliich I have ex- 
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amiiied, I do not Gnd a single instance in which the 
complainant, by his bill, professes to bring the 
consideration into Court, although a tender is usu¬ 
ally averred.” 

Webster vs. French, 11 Ill. 278. 

“The chancellor will, when time is not of the 
essence of the contract, permit the vendor to sup¬ 
ply the defects in his title if he can do so in a 
reasonable time, so as to comply with his con¬ 
tract.” 

Logan vs. Bull, 78 Ky. G08. 

“Equity may enforce the specific ])erformance 
of a contract for a sale of land although the ven¬ 
dor has no title at the time of the sale, or even at 
the time of filing the bill, so as he can make a 
good title at the time of the decree.” 

Mason vs. Caldwell, 5 Gilm, 208. 

“Courts of Equity will also relieve the party 
vendor by decreeing a specific performance where 
he has been unable to comply with his contract 
according to the terms of it from the state of his 
title at the time if he comes within a reasonable 
time, and the defect is cured. 

Story Eq. Jur. 14th PM. V. 2. Sec. 1065. 

THE COUKT SHOULD HAVE RETAINED THE 
CAUSE, AND IN THE ABSENCE OF EVI¬ 
DENCE FROM THE DEFENDANTS SHOULD 
HAVE REQUIRED CRAWFORD TO CONVEY 
UPON TENDER BY ROBB, ACCORDING TO 
CONTRACT. 

The rule seems to be settled, that the Court in its 
decree will determine what documents are mutually 
necessary to comply with the terms of the contract, and 
require their execution and delivery. 

In Cheney vs. Libby, 134 United States, page 68, the 
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Supreme Court of the United States decided a case in 
principle on all fours with that at bar; it was a suit 
for the specitic performance of a contract for the sale 
of real estate; the contract of purchase provided that 
whenever one-half of the ])urchase price was paid 
Chenev should execute a deed “and take notes and a 
mort^ai;e for the remaining* ])ayments to run the un¬ 
expired time.’’ A situation arose wherein Libby 
claimed that he had })aid one-half of the purchase price, 
hut (^heney contended he had not and repudiated the 
contract and announced that he would not convey the 
pro])erty; Lihhy l)roui;ht the suit for specific perform¬ 
ance hut had never executed the mortgage nor the 
notes, nor tendered either of them; he did, however, in 
his Bill, offer to ])erform all the conditions and stipula¬ 
tions of the contract, as was done in the Bill at bar. 
The Su])reme Court of the United States said in that / 
case (134 U. S. page 83) : “His offer in the Bill to per¬ 
form all the conditions and stii)ulations of the contract 
was sufficient to give him a standing in Court.” The 
Court on page 81 had already said: “Indeed, after 1 
the surrender hv Chenev in 1885, of the notes due in 
that and suhsequent years, and his formal notification 
to Lihhy that he regarded the contract as forfeited 
and would not receive any money from him, Libby was 
not bound, as a condition of his right to claim specific t 
])erformance to go through the useless ceremony of 
tendering j)ayment at the banking house of Russell & \ 

Holmes of the notes maturing in 1886 and 1887.” And 
in that case, as appears at the conclusion of the opin¬ 
ion, the Court made a decree for specific performance 
and ordered that it be suspended and inoperative until 
Libby “brings into the court below for the defendant 
the full amount of the notes for principal and interest 


/ 
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executed by him to tlie defendant, etc.” Just as at bar, 
the same should have been done. 
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“Where time is not of the essence of the con¬ 
tract, specific performance may be decreed if a 
1 ^ 00(1 title can be made at the time of the decree.” 

Wilson vs. Tappan, G (). 1712. 

“A vendor may comi)el a specific execution of a 
contract for the sale of land, if he is able to give a 
good title at tin* time of the decree, although he 
had not a good titlc‘ at the time when, by the con¬ 
tract, the land ought to have been conveyed.” 

llepbuin vs. An Id, 5 Cr. 2()2. 


“For a vendor to enforce specific performance 
of the contract of sale, it is not essential that when 
he made the contract he should Inive had such title 
and capacity to convey the i)roperty, or such 
means and right to accpiire them, as would hav’e 
enabled him to fulfill it on his ])art, but is sufficient 
if he is aide to convey the properly when by the. 
Term?;of the contract or tlie ecpiities of the casQ.he 
is' requirefl to-do so in order to entitle himself .to 
the considerations and if time is not of the essence 
of the contract, nor made essential bv an offer to 
fulfil by the purchaser and his re(iuest for a con- 
vevance, the vendor will be allowed reasonable 
time and opportunity to obtain or perfect title.” 

Dresel vs. Jordan, KU Mass. 407. 


“The fact that at the time of the commence¬ 
ment of an action against a ])urchaser to enforce 
sj)ecific ])erformance by him of a contract for the 
sale of lands, the vendor could not make a good 
title is immaterial, except upon the (jnestion of in¬ 
terest and will not affect a judgment in his favor 
if he can make such title at the time of the decree.’’ 

Jenkins vs. Fahey, 73 X. Y. 355. 
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In Oakey vs. Cook, 41 N. J. Eq. 350,was a contract for 
the exchange of lands, each party to give the other a 
“good title,” there was a mortgage of $8,000 on Cook’s 
land, and on this account Oakey notified Cook that he 
rescinded the contract. The Court 

“Held: That the existence of the mortgage on 
Cook’s place was not a violation of the stipulation 
as to a good title; so as to deprive him of the right 
to tile his bill, but that it only required him to re¬ 
move the encumbrance when the deeds should be 
delivered.” 

The Court said (p. 363) : 

“And this brings me to the application of the 
principle invoked by Cook: that in case of defen¬ 
dant covenants, neither party is bound to perform 
until the other does. The reasonableness of this 
rule appears in almost every transaction of the 
business world. Farmers, merchants, bankers and 
all other dealers act on the f)rinciple involved every 
day. Neither parts with his wares or money until 
he gets an ecpiivalent according to the terms of the 
contract, whether the contract be made at the in¬ 
stant, or days or months antecedently. But is 
claimed on behalf of the defendant that the mort¬ 
gages still exist against the Cook farm, and that 
fact is a bar. I cannot understand that anv such 
/ consequence necessarily follows. The defendant 
ll having refused to go on with liis contract, I think 
,s I the law permitted Cook to file his bill without a 
■ \ tender on his part, which being so, it would seem to 
I \ follow that all he need do is to allege himself ready 
\ ! and willing, as has been done in this case. And this 
f ' has been shown to be the law. Nor does there seem 
to be a doubt but that in everv such case, if the 
complainant can make title according to the re¬ 
quirements of the contract at the time of the de¬ 
cree, the court will aid him.” (Citing many cases.) 
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A decree was entered, appointing a place, and a time 
30 days after notice of the decree, for the parties to 
meet and exchange deeds. 

A thoughtful and learned o))inion contains: 



“Hilt 1 do not niKlerstand the rule to require 
that the i)laintilf shall aver an actual tender, and 
bring the money into court, as in case of a ])lea of 
tender. The precedents are not so, nor, as 1 con¬ 
ceive was sucli the jiractice in the Court of Chan¬ 
cery. The conqilainant was reijuired to offer to 
pav the monev borrowed with interest. The offer 
implied a reailiness and willingness to pay; but 
not that the money was to be brought into court, 
or tendered as a condition ])rece(lent to the grant¬ 
ing of relief. 

Such was not the doctrine or practice of the 
court. It was laid down as a maxim that the Court 
would attend to the claims of e(]ual justice, and 
would never interfere unless the plaintiff would 
consent to do what was right, and accordingly the 
decree ])rovided that he should have his relief u])on 
the doing of that which eipiity reipiired, in the 
manner and time which the Court thought fit to 
prescribe, and which were s])ecified in the decree 
of the Court and the performance of the decree, 
was a condition precedent to obtaining relief. Upon 
the offer of the complainant to do equity, the Court 
decreed what the chancellor deemed to be equita- 
able and right, attending to the claims of etpial jus¬ 
tice. The Court would not com])el the conqilain- 
ant to accept of the terms im])osed, but it would 
refuse him relief exce])t upon compliance with the 
decree of the Court.” 


Spann vs. Sterns, 18 Tex. r)()2-563. 


“At law a tender is not sutticient if the monev 
is not brought into court; but the same rule will 
not be enforced in equitable actions. The party 
making it may, if he sees fit, retain it, but must 



produce it upon reasonable notice of its accept¬ 
ance.” 

Hayward vs. Munger, 14 lo. 516. 

“When time is not of the essence of the contract, 
a decree will be made against the purchaser if the 
seller can make a title at the time of the decree.” 

Husselmans A])peal, 95 Pa. St. 480. 

“A vendee, in the absence of fraud, will be re- 
(piired to acce])t an after acquired title if pre¬ 
sented to the Court at anv time before a final de- 

• 

cr(‘e of recission is actually enrolled and signed.” 

Fraker vs. Brazelton, 80 Tenn. 279. 

The following excerpt from the book shows the rule 
England: 

“Mr. Thompson and Mr. Daniel in support of 
the motion, contended that the rule is established, 
that if the vendor cannot make a title at the date of 
the report (of the Master), the purchaser has a 
right to be discharged. 

The Chancellor (Lord Eldon) : 

“There is no such lule as suggested, where the 
Master’s report is, that the vendor, getting in a 
term, or getting administration, etc., will have a 
title, the Court will ])ut him under terms to pro¬ 
cure that speedily.” 

Coffin vs. Cooper, 14 Ves. 205. 

That the Decree entered below should be reversed is 

Respectfully submitted, 

Daniel Thew Wright, 

Philip Ershler, 

Attorneys for Appellant. 
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No. 4443. 


HENRY J. ROBB, Appellant, 

vs. 

FRANCIS A. CRAWFORD ET AL., Appellees. 


BRIEF FOR APPELLEE FRANCIS A. CRAWFORD. 


Statement of Facts. 

At the outset it is important to invite attention to 
certain errors in tlie appellant’s ‘‘Statement of the 
Case.” 

On pages 1 and 2 appellant says “the other defend¬ 
ants were made parties because they had subsequent to, 
and with knowledge of the contract, acquired some in- 
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terest in Crawford’s real estate.” The interest which 
tlie defendants, other than Crawford, had in his prop¬ 
erty while acquired sul)se(inent to the contract between 
liim and Kohh, was not taken with any knowledge of the 
contract. On the other hand, the record shows that 
the plaintitf was nnahle to prove any knowledge on the 
part of the other defendants of the Crawford-Rohb 
contract i)rior to their accpiiring an interest in Craw¬ 
ford’s real estate (R., 52-53 and 57). 

(’ounsel for appellant, on page 3 of his brief, quotes 
from page 48 of the Record this statement of counsel 
for the appellee Crawford: “Mr. Morgan: He does 
now,” and claims that such language amounted to a 
waiver in oi)en court. It would have been better had 
he (juoted that which immediately preceded and fol¬ 
lowed the portion found in counsel’s brief, because 
it would have been apparent that it was not intended 
by Crawford’s counsel to waive anything in court. 
He re is the entire quotation (R., 48): 

“^Ir. Morgan: 1 object: there was one time 
that the witness (referring to the witness Dade) 
said he waived anything. There is a lot of dif¬ 
ference between waiving anything and every¬ 
thing. 

“Mr. Wright: Xo, he said hath things. First 
he said angthiug and aftenvards he said he 
waived everything. 

“Mr. Morgan: He does now. 

“The Court: Well, Mr. Morgan, I don’t think 
it makes much ditTerence. I wouldn’t split hairs 
on that mvself.” 
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Not only is it true that the pronoun “he” referred 
to tlie witness Dade, then testifying, and not to Craw¬ 
ford, and the verb “does” related to what the witness 
was saying, but it is apparent that Crawford’s counsel 
was objecting to the testimony on the question of 
waiver, and that it was the farthest thing from his 
mind to admit any waiver or to waive any requirement 
of tender. 

Counsel for the appellant omits from his statement 
of the case tlie most essential fact in the record, namely, 
that at the date of the contract, at date of the alleged 
tender, and at the time of the trial, the appellant owned 
an one-half interest only in the real estate which he had 
obligated himself to convey or to cause to be conveyed 
to Crawford. He was a joint tenant with one Arthur 
Buckman (B., 47, 48, 50, and 51). Buckman was not 
a party to the contract now in suit (R., 4,67, 68, and 69). 
Buchmau is not a party to this suit. 

Tlie fact that the appellant did not own the entire 
fee was the principal ground upon which the appellees 
based their motion to dismiss the bill of complaint at 
the conclusion of the appellant’s case. Counsel for the 
appellees did, however, in course of their argument 
raise the question upon which the trial court dismissed 
the hill of complaint. 

ARGUMENT. 

The Trial Court did not Err in Dismissing the Bill of 
Complaint Upon the Ground Assigned. 

The only assignment of error specific enough to be 
considered is the First Assignment of Error. The 
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otlier two are too general and indefinite to l)e con¬ 
sidered. District of Columbia r. Uohiusou, 14 App. 
I). (\, 512. Counsel for the apj)ellant evidently are 
confused about the assignments of error, because, on 


})age 11 of their brief, under the heading “Third As¬ 


signment of Error,” 


is found a discussion or elalmra- 


tion of the Second Assignment of Error. 


Because the 


hill of com])laint clearly should have been dismissed 
on other grounds, the ground of dismissal assigned by 
the trial court, while raised, was ]iot ])ressed below, 
and on this a])])eal counsel for this a])])(‘llee will not 
devote much s])ace or time to the discussion of the 
])oints raised by the a])pellant’s counsel, exce])t to state 
that the j)osition of the trial court on the (piestion of 
waiver and tender, as indicated by the record, is sus¬ 
tained by the opinion in the case of Jjipscomh v. 
WatrouSy 3 App. D. C., 1. 

We might further observe in this connection that the 


record shows that at the date of the trial the a])i)ellant 
could iw)t perform his part of the contract for the rea¬ 
son that an encumbrance not yet due was on the ])rop- 
ertv sought to be conveved to Crawford, and that we 
feel it came perilously close to trifling with the court 
for the appellant to wait until he sliould see which 
way the wind blew before attem])ting to relieve his 
property of the encumbrance. 

After this appeal had been perfected and the record 
])rinted, counsel for the aj^pellant filed a petition by 
which they seek to enlarge the record and add facts not 
brought out at the trial. With all deference, we sug¬ 
gest that to permit such a course would create a very 



dangerous precedent, and would certainly not be fair 
to ])erniit facts to go into the record without giving the 
appellees the right of cross-examination to which they 
would have been entitled had the facts been brought 
out at the trial. AVe understand that the decision of 
this Court as to whether or not such petition would 
be entertained will be subse(piently decided when the 
whole case is considered, and we take this opportunity 
of objecting to the consideration of the petition on this 
appeal. 

The most important obstacle to the appellant ob¬ 
taining specific performance of the contract now in 
suit is the lack of mutualitv of remedv, and we now 
])roceed to the discussion of the law and facts under 
that heading. 

The Appellant is not Entitled to Relief Because of the 
Lack of Mutuality of Remedy. 

The record discloses the fact that the property sought 
to be exchanged for that alleged to belong to Crawford 
was owned, not alone by the appellant Robb, but by 
Robb and one Arthur L. Buckman as joint tenants. 
The contract of exchange, which is the basis of this 
suit, ai)pears on j)ages 07, 68, and 69 of the record and 
is signed by Henry J. Robb and Francis A. Crawford. 
Buckman’s name nowhere appears in the instrument, 
nor is there anv indication that he is interested in the 
contract. Counsel for the appellant did not consider 
him a party to the contract, otherwise they would have 
made him a party to the suit. It is significant to note 
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that the plaintiff in his bill of complaint did not con¬ 
sider Buckman a party to the contract between the 
appellant and the appellee Crawford. In the third par¬ 
agraph of the bill of complaint it is alleged: “On or 
about the 2nd day of January, A. D. 1925, the plaintiff 
entered into a contract in writing with the defendant, 
PVancis A. Crawford, whereby it was agreed between 
them that the plaintiff should convey or cause to be 
conveyed, etc.,” not that the plaintiff’ and Buckman 
agreed or were to do these things. In paragra])h 4 
performance on the i)art of the plaintiff and not the 
plaintiff and Buckman is alleged, and tender on the 
part of the plaintiff, and not on the part of the plain¬ 
tiff and Buckman^ is set forth. Paragraph 5 of the 
bill of complaint complains of the failure of Crawford 
to consummate the contract to make the exchange and 
to convey to the plaintiff alone the property covered by 
the contract. If Buckman had been a party to the 
contract one would have expected to find a prayer in 
the bill of complaint asking that Crawford be com¬ 
pelled to convey the Rochelle Apartment to both Robb 
and Buckman, but no such prayer is found. 

It must be admitted that at no time since the date of 
the contract has the appellant Crawford Inul the right 
to enforce the contract on the part of Rol)b. It always 
has been and still is, even at this very time, in the 
])ower of Buckman to withhold his consent to the ex¬ 
change of the property. His interest in the property 
is not encumbered by the Us pendens created by the 
filing of this suit. Robb did not even acquire the entire 
title to the property before the filing of the suit which 
would have at least subjected the entire property wsiF- 


jjmt to his lis pendens, although even such a step by 
Kobb, under the decisions, would not have enabled him 
to obtain relief by specific performance. 

The leading case establishing the necessity for mu¬ 
tuality of remedy is Norris v. Fox et aL, decided in 
the Circuit Court of the Northern District of Missouri, 
reported in 45 Fed., 406. It is not difficult to under¬ 
stand why this case has been cited so many times, be¬ 
cause it briefly and clearly states the law on the sub¬ 
ject. It is so short tliat counsel deem it best to quote 
the entire case as follows: 

“This is a bill for specific performance of a 
contract for the exchange of lands. Norris, the 
complainant, by an agreement in writing dated 
September 12, 1889, bound himself ‘to procure 
a warranty deed conveying * * * to de¬ 

fendant Fox,’ subject to a certain incumbrance, 
certain land situated in Butler county, Kan., 
and ‘to furnish an abstract showing good title,’ 
except as to the incumbrance, in consideration 
whereof Fox on his part agreed and bound him¬ 
self ‘to convey by general warranty deed to 
W. II. Norris, or any one named by him,’ cer¬ 
tain land situated in Monroe County, Mo. At 
the time the contract was executed the title to 
the Kansas land was vested in one J. E. Robbins. 
Norris subsequently obtained a deed from Rob¬ 
bins and wife to Fox, but the latter refused to 
acce])t the same, or comply with the contract, 
for various reasons unnecessary to be men¬ 
tioned, whereupon the present bill was filed. 

“W. 0. L. Jewett for complainant. 

“Harrison & Mahan and R. P. Giles for de¬ 
fendants. 
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Thayek, J. (after stating the facts as above): 


“Specific performance cannot be enforced in 
this instance for want of mutuality in the con- 
tract, so far as the remedy for its enforcement 
is coneerned. The rule is fundamental that a 
contract will not be specilically enforced unless 
it is ol)ligatory on both ])arties, nor unless both 
j)arties ai the tnnv it is executed have the right 
to resort to ecpiity for its specific enforcement. 
Marhte Co, v. Uipleif, 10 AVall., 340; Bodiue v. 
(iladhig, 31 Pa. St., 50; Duvall v. Mgers, 3 Md. 
Ph., 401; Genuau r. Machiu, G Paige, 388; 
Boucher v. Vauhuskirk, 3 A. K. March, 345; 
Duff V. IlopkiuSy 33 Fed. Kep., 509-G08. And 
where a contract when executed is not spe¬ 
cifically enforceable against one of the parties, 
he cannot, by subsequent performance of those 
conditions that could not ))e s])ecilically enforced, 
j)ut himself in a position to demand s})ecilic en¬ 
forcement against the other party. Hope v. 
Hope, 8 De Gex, ^I. & G., 731-73G; Fry, Spec. 
Perf. (3d Ed. Amer. Notes), Sec. 443. In the 
case at bar the agreement of Norris to i)rocure 
a warranty deed of land at the time belonging 

to another was of that nature that onlv an 

» 

action at law would lie for a breach of the 


agreement. As P^ox could not compel specific 
I)erformance of the contract when made, and 
onlv had his remedy at law bv a suit for dam- 
ages, the complainant must resort to the same 
remedy. 

“The bill is dismissed, without ])rejudiee to 
the complainant’s right to sue at law.” 


One of the cases cited in Norris v. Fox et al. is that of 
Duvall V. Mi/erSy reported in 2 Aid. Chan. Dec., 401. 
On pages 404 and 405 we find the following: 


((* 


* * The court in the same case quote 

with approbation the doctrine of Lord Kedes- 
dale in 1 Sch. & Lef., 18, expressed in these 
terms: ‘1 have no conception that a court of 
e(iuity ought to decree a specitic performance 
in a case, except where both parties had, by the 
agreement, a right to compel a specitic perfonn- 
ance, according to the advantage which they 
might be supposed to have derived from it, be¬ 
cause otherwise it would follow that the court 
would decree a si)ecific performance where the 
party called upon to perform might be in this 
situation, that if the agreement was disadvan¬ 
tageous to him he would l)e liable to the perform¬ 
ance, and yet, if advantageous to him, he could 
not compel a performance.’ And after citing 
other authorities to the same effect, the Court of 
Aj)peals say, as the result of the cases, that, 
‘it is now esta])lished that unless there is to be 
found, in the eontraet, this essential ingredient 
of mutuality, a court of equity will not compel 
its specilic execution,’ and in that very case the 
court said a decree for a s])ecilic execution would 
be refused upon the application of the party 
not bound by the stipulations of the contract, 
against the opposite party, although the party 
making a])])lication had been in the enjoyment 
of, and been actually working the ore mine which 
^ubiect of it. In other words, as 1 un¬ 
derstand the decision, the right to a specific 
execuiioii of a contract, so far as this question 
of mutuality is concerned, depends upon whether 
the agreement itself is obligatory upon both 
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[)arties, so that iij)oii the application of either, 
against the otlier, the court would coerce a spe¬ 
cific performance. If this be the true exposition 
of the case referred to, and tlie doctrine is, that 
this court will not compel one party to perform 
a contract, unless hy the contract itself the power 
of the court would be used ajj:ainst the opposite 
party, if called upon, then it follows that a party 
not ])ound by the agreement itself has no right 
to call upon the judicial authority to enforce 
performance against the other contracting party, 
by expressing his willingness in his bill to per¬ 
form his part of the agreement. His right to 
the aid of this court does not depend upon his 
subsequent offer to perform the contract upon 
his part, when events may have rendered it 
advantageous to do so, hut upon its original 
ohliyatory character^ as was said by Lord Reds- 
dale, ‘this would not be equity, that a party not 
bound by the agreement itself should be per¬ 
mitted at his option, and when he finds it to his 
advantage to do so, to compel the other party to 
perform, when, if the advantage was the other 
way, he could not himself be coerced to perform¬ 
ance on his part.’ ” 

Norris r. Fox et at. was cited with approval in the 
case of Pant ayes v. Gran man, decided by the Circuit 
Court of Appeals of the 9th Circuit and reported in 
191 Fed., 317. On page 323 is found: 

“It is a fundamental principle that specific 
performance of a contract should not be decreed 
unless it can be rendered obligatory on both 
parties. In other words, the remedy must be 
mutual; otherwise it cannot be invoked (citing 
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cases). Nor, it is held, will the remedy avail 
unless both parties at the time the contract is 
executed have the right to resort to equity for 
its specific enforcement. Norris v. Fox et al. 
(C. C.), 45 Fed., 406.’^ 

Pant ages v. Grauman was cited by this Court in 
Roller V. Weigle, 49 App. D. C., 102. There, at page 
104, this Court said: 

“If Weigle was here asking for a specific 
performance by Roller of that part of the con¬ 
tract which requires his personal services, we 
could not grant him relief, because equity will 
not decree specific performance of a contract 
for such services. ‘It would be intolerable if a 
man could be compelled by a court of equity to 
serve another against his will. * * ♦ courts 

of equity exercise no such power and grant no 
such relief.’ Boyer v. Western Union Telegraph 
Co, (C. C.), 124 Fed., 246, 249. See, also, Shuhert 
V. Woodwardy 167 Fed., 47, 59; 92 C. C. A., 509; 
//. W. Gossard Co. v. Crosbyy 132 Iowa, 155; 
109 N. W., 483; 6 L. R. A. (N. S.), 1115 and note. 

“Since we could not compel Roller to perform 
that part of the contract we are not permitted 
to direct a specific performance of Weigle’s 
part, for the remedy must be mutual. This is 
a fundamental principle of specific performance. 
In Lipscomb v. Watrous, 3 App. D. C., 1, 7, this 
court said that in cases of specific performance 
‘the familiar principle applies that a court of 
e(iuity will never decree a specific performance 
where the remedy is not mutual. * * * ’ 

‘The remedy,’ says the Supreme Court of Cali¬ 
fornia, ‘must be mutual as well as the obligation, 
and where the contract is of such a nature tlxat 



it cannot be specifically enforced as to one of 
the parties, ecpiity will not enforce it against 
the other.’ Cooper v. Pena, 21 Cal., 404, 411. 
See, also, Deifz r. Stt pJiens(ni, 51 Or., 597, 606; 
95 Pac., 803; Pautages v. Grauman et al., supra; 
}farhl(‘ Co. r. Hipleif^ supra. 

“Holler alleges that he ‘has ever been, and 
still is, and now tenders himself, ready and will¬ 
ing to ])erform every agreement and undertak¬ 
ing on his part to he ])erformed.’ But a tender 
of performance is not enough. Of course, where 
a person has performed the personal service re- 
(piired of him, and the other party refuses to 
discharge his obligations under the contract, 
the rule is different. But a ‘mere offer to per¬ 
form, or tender of performance of personal serv¬ 
ices, the performance of which could not he com- 
l>elled in ecjuity,’ is not ‘sufficient to relieve the 
case of the lack of mutualitv as to remedy.’ 

* v 

Deltz r. Stephenson^ supra.** 

Roller r. Weigle, supra, reaffirms the doctrine laid 
down by this court in Lipseomh Watrous, 3 App. 
D. C., 1, that “a court of equity will never decree a 

s])eci6c ])erformance where the remedy is not mutual, 
or where one party only is hound by the agreement.” 
lApseonth v. Watrous was a real property transfer 
case and is (piite similar to the instant case when it is 
considered that in Lipseomh r. Watrous the sole 
owner of the ])ro])erty did not sign the contract, and 
hence not hound, while in this case a co-owner did not 
sign the contract, making the situation the same as 
far as remedy by s])ecific performance is concerned. 
In both Roller v. Weigle and Lipscomb r. JVatrous this 
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Court followed Rutland Marble Company v. Ripley, 
10 Wall., 339; 19 L. Ed., 955, showing that the salutary 
rule of remedy announced in Marble Company v. Rip¬ 
ley has always been and still is in force in this juris- 
dition. 

All the cases on this subject cite Marble Company v. 
Ripley, supra, where the principle is stated as follows: 

‘‘And it is a general principle that when, 
from personal incapacity, the nature of the con¬ 
tract, or for any other cause, a contract is in¬ 
capable of being enforced against one party, 
that party is equally incapable of enforcing it 
specifically against the other, though its execu¬ 
tion in the latter way might in itself be free 
from difficulty attending its execution in the 
former. Fry, Spec. Perf., Sec. 286.” 

The section Fry on Specific Performance of Co'ti- 
tracts to which the Supreme Court refers is found on 
page 214 of the third edition of that work and is as 
follows: 


“A contract to be specifically enforced by the 
court must be mutual—that is to say, such that 
it might at the time it was entered into have 
been enforced by either of the parties against 
the other of them. Whenever, therefore, 
whether from personal incapacity to contract or 
the nature of the contract or any other cause, 
the contract is incapable of being enforced 
against one party, that party is equally inca¬ 
pable of enforcing it against the other, though 
its execution in the latter way might in itself be 
free from the difficulty attending its execution 
in the former.” 


14 


The last case which we cite is that of Bronson et al. 
V. Cahill, Fed. Case, 1926, 4 McLean, 19; 4 Fed. Cas., 
219. The tacts are identical with those of the present 
case. It was a suit for specific performance of a con¬ 
tract by the vendor (Bronson) who alleged that he 
made an agreement for himself and his co-owner. 
Ward, hv virtue of authoritv derived from his co- 
owner. The deed signed by Bronson and Ward was 
tendered to the defendant. This is what was done in 
the present case. The defendant Cahill refused to ac¬ 
cept the deed and a hill of complaint was filed. The 
defendant contended that there was a lack of mutuality, 
which rendered the contract incapable of being specif- 
icallV enforced. The court dismissed the bill and held: 

“It is ol)jected that there was no mutuality 
in the contract of purchase, as Bronson did not 
name his partner. Ward. On reading the agree¬ 
ment it is obvious that the defendant must have 
considered himself as dealing only with Bron¬ 
son and that he was the sole owner of the land. 
There is no allegation in the bill that the in¬ 
terest of Ward in the premises was made known 
to the defendant. There was nothing on the 
face of the agreement which could give the de¬ 
fendant a claim against Ward, for his interest 
in the land. There was then a want of mutu¬ 
ality in the contract, and this is essential to a 
decree for a specific execution of the contract.’^ 

It will be seen from the foregoing that the courts of 
Maryland, the District of Columbia, the Federal 
courts, and the Supreme Court of the United States 
have held that wherever there is no mutuality of 
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remedy, even at the time tlie contract is executed, there 
can be no specific performance of such a contract. 

It may be that the trial court dismissed the bill on 
the ground which to this Court might seem insufficient, 
which we do not for a moment admit. There can, how¬ 
ever, be no doubt that the trial court would have been 
entirely justified in dismissing the bill of complaint 
on the lack of mutuality of remedy, a point which was 
strenuously pressed at the trial of the case and upon 
which counsel based their claim for dismissal. It has 
been decided time and time again by this Court that 
the assigning of a wrong reason for a correct ruling 
does not constitute error. McMahon v. MatthewSy 48 
App. D. C., 303. 

Conclusion. 

We contend that the trial court did not err in dis¬ 
missing the bill of complaint for the reason assigned 
in the record, and that the other ground of dismissal 
assigned by us is sufficient to sustain an affirmance of 
the order of dismissal entered below in this cause. 

Respectfully submitted, 

JO. V. MORGAN, 

LAWRENCE A. WIDMAYER, 
Attorneys for Appellee Francis A, Crawford, 
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l^oiirt of |[ppals. pisfrict o| ^olumbia. 


JANUARY TERM, 1926. 


No. 4443. 


HENRY J. ROBB, Appellant, 

vs. 

FRANCIS A. CRAWFORD ET AL., Appellees. 


BRIEF FOR APPELLEES EDWARD A. GARVEY, 
ERNEST M. LOUIS, UNITED REALTY COR- 
PORATION, INTERNATIONAL BANK, AND 
AUSTIN C. WALLER. 


Statement of Facts. 

There are several inaccuracies in the appellant’s 
statement of the case. The most important to correct, 
as far as these appellees are concerned, is the statement 
appearing on pages 1 and 2 of the appellant’s brief, to 
the effect that these appellees acquired their respective 
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interests in tlie l\oclielle A])artment witli the knowledge 
of tlie Kol)h-(hawford contract of exchange. Tlie rec¬ 
ord is to the contrary. 

* 

The ap])ellee (Jarvey, through whom the appellees 
Ernest .M. Louis, United I^ealty Uor])oration, Inter¬ 
national Bank, and Austin (’. AValler derived their 
title, accpiired the Rochelle Apartment from Evelyn 
Xash, the record owner, hy deed dated Eehrnary 20 , 
1925, and recorded P\*hrnary 20, 1925. There is noth¬ 
ing in the record to show that (larvev had anv knowl- 
edge of the contract of exchange between the a})pel- 
lant Kohl) and the a])])ellee Urawford. 

The only evidence adduced hy the appellant that 
Garvey had any knowledge of the Robh-Crawford con¬ 
tract is the testimony of Ralph 1). Benton, a witness 
for the aj)pellant, who testitied as follows (Rec., 58): 


“I know Mr. Garvev and Mr. Louis were 
named defendants in this case. 1 had done busi¬ 
ness with Mr. Crawford’s office before this 
Rochelle contract on one occasion, and had had 
occasion to tele])hone his office on a number of 
occasions. 

“Q. Where was it that you—did you ever 
talk with ^Ir. Garvey or Mr. Louis? A. Yes, 
indeed. 

“Q. Where A. In Mr. Crawford’s office 
and on the street. 

“Q. They were always there in Mr. C’raw- 
foi-d’s office? A. Yes, sir; that was my under¬ 
standing. Thev were alwavs there, or usuallv 
there when I went there.’’ 
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An attempt was made to prove that Austin C. Wal¬ 
ler and tlie International Bank, through Austin C. 
Waller, its Vice-President, and John R. Waller, its 
President, had actual notice of the exchange contract 
between Hohh and Crawford. The first witness whose 
testimony was em])loyed to prove this notice was 
Bnsey II. Howard. Ilis testimony appears on pages 
52 and 53 of the Record. In substance it is that the 
witness, in comi)any with a Mr. Benton, met Austin C. 
Waller in the Southern Building some time, he says, 
before the middle of February, and, having heard on 
the street that the International Bank had traded cer¬ 
tain houses in Virginia for the Rochelle Apartment, 
he and Mr. Benton engaged ^Ir. Waller in conversa¬ 
tion. Mr. Waller told him “that he had disposed of 
the houses in Alexandria that were on the market, and 
Mr. Benton asked him if he had made a deal on the 
Rochelle Apartment for those houses, and Mr. Waller 
said that he had.” Witness said that at that time it 
was “common knowledge on the street that the deal 
had b(‘en made on the Rochelle for those houses.” 

The only other witness whose testimony had any 
bearing on the question of notice to the International 
Bank was Ral})h D. Benton. Ilis testimony in this re- 
s])ect appears on pages 5(), 57, 58, and 59 of the Record, 
lie was told, according to his testimony, that the In¬ 
ternational Bank had made “a beautiful deal,” and 
that it had gotten the Rochelle Apartment in trade for 
the houses in Alexandria. His testimony, on cross- 
examination, shows that the transaction involving the 
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exchange of the International Bank’s houses in Alex¬ 
andria for the Rochelle Aj)artment had been consum¬ 
mated before the witness’ conversation with Austin 
(’. Waller and John R. Waller, Vice-President and 
President, respectively, of the International Bank. 

“When I had the conversation,’’ said Mr. Ben¬ 
ton on the stand, “with Austin C. Waller he 
told me that he had disposed of the Alexandria 
houses and had received in lieu thereof the 
equity in the Rochelle Apartment. I don’t 
know what the details of the deal were. I did 
not go into the matter with John R. Waller, ex¬ 
cept that I told him that I understood from his 
brother that a deal had been made. John R. 
Waller’s interest in mv information seemed to 
be centered on something else, with reference to 
a loan that he had made, lie did not denv that 
the deal had been made, and 1 told Mr. Robb and 
Mr. Schladt that I had learned from Mr. Waller 
that a deal had been made of a trade of the 
Rochelle Apartment for the Alexandria houses. 
I did not tell them that it was a deal with the 
International Bank. I assume that from their 
conversation they were a party in the deal and 
I so informed Mr. Robb and Mr. Schladt’’ (Rec., 
58 and 59). (Italics ours.) 

The conversation between ^lessrs. Howard, Benton, 
and Waller was the first notice that the International 
Bank or its officers ever had of the Robb-Crawford 
contract. 

The Record shows that Garvey, whose deed was 
recorded on February 2f), 1925, had on the ])revious 
day executed a deed to the appellee Louis. Louis, on 
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February 27, 1925, executed a deed to Austin C. Wal¬ 
ler (Rec., 46). 

Ill addition to acquiring an interest in the Rochelle 
Apartment in exchange for its three houses in Alex¬ 
andria, the International Bank acquired an interest in 
the Rochelle Apartment in the shape of an encum¬ 
brance of $17,500, junior to a prior encumbrance of 
$50,000. In acquiring the encumbrance of $17,500 on 
the Rochelle Apartment the International Bank parted 
with a note of $12,500, secured by deed of trust on real 
estate on Ninth Street, in the city of Washington, and 
jirocured and delivered a release of the deed of trust 
securing said note. In addition, the bank delivered to 
the title company for the benefit of the owner of the 
Rochelle Apartment $5,000 in cash. This will appear 
in detail from a letter from the International Bank to 
the District Title Insurance Company appearing on 
pages 37 and 38 of the Record. 

While it is true that the witnesses Howard and Ben¬ 
ton testified that their conversation with Austin Waller 
in the Southern Building was in the middle of Feb¬ 
ruary, 1925, they are obviously mistaken as to time, 
because their conversation took place after the ex¬ 
change of the Alexandria houses for the equity in the 
Rochelle Apartment and after the transaction involv¬ 
ing the encumbrance of $17,500 on the Rochelle Apart¬ 
ment. 

The Record shows that the appellee Francis A. 
Crawford never held title to the Rochelle Apartment. 
The original owner, Hardell, deeded the property to 
Evelyn E. Nash, who in turn conveyed it to appellee 
Garvey. Evelyn E. Nash is not a party to the suit. 
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nor is there any admission on her i)art that slie held 
the property as trustee for Crawford. The Record 
does disclose admissions by counsel for Crawford, and 
there are admissions in the ]jleading-s of the other 
parties, that Crawford was the real party in interest. 

ARGUMENT. 

The Rights of These Appellees are Superior to Those 

of the Appellant. 

Since the Record does not show that the exchange 
contract between Robb and Crawford was recorded in 
the office of the Recorder of Deeds, as might have been 
done under the provisions of the (’ode, it must be as¬ 
sumed as a fact that the instrument was not reconled. 
These appellees, therefore, could have had no con¬ 
structive notice of the Robb-Crawford agreement. 

It is important, then, to iiaiuire whethei’ these ap¬ 
pellees had actual notice of the conti'act rights in tlu‘ 
Rochelle Apartment. The testimony adduced by the 
apj)ellant shows that the appellee (iarvey ac(piir(‘d the 
Rochelle Apartment from Evelyn E. Nash by deed 
dated February 2;"), lJ)2r), and recorded the next day. 
The Record does not disclose in what ca])acity (Jarvey 
acipiired the property—that is to say, whether in his 
individual capacity or as trustee for the International 
Bank. If the appellees’ answers to the bill of com¬ 
plaint are to be properly considered, it is clear that 
(iarvey took title to the property as trustee for the 
International Bank. It makes little ditTerence what 
was his status of ownership, because on either hypoth- 
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esis the parties in interest had no notice of tlie con¬ 
tract rights of the appellant. 

We will discuss this phase of the case first under the 
assumption tliat Garvey took title to the property in 
his individual capacity. It must he admitted that if 
he accpiired the j)roperty without any knowledge of the 
rights of Kohl) his transferees or assignees are en¬ 
titled to the protection afforded by the lack of knowl¬ 
edge on the part of Garvey, even though they might 
have had knowledge of the Kohb-Grawford contract. 
It is well, however, to add that the Record shows that 
none of the transferees or assignees of Garvey had 
anv notice of the Kohb-Crawford contract. The testi- 
mony of Benton hereinbefore quoted in our statement 
of facts shows merelv that on otie occasion onlu he had 
a transaction with Mr. (h'awford and went to his office 
and there saw the ap])ellees Garvey and Louis. The 
witness did say that he had talked with Garvey and 
Louis, hut he does not state where he talked with them, 
except, if the ])i*o])er inference is drawn, once in Mr. 
Garvev’s office and on otlier occasions on the street. 
There was no attempt to ])rove that either Garvey or 
Louis were employed by Mr. Grawford or associated 
with him in any way, or that they had any means of 
knowing of Crawford's real-estate transactions— 
transactions in which Crawford was not even the 
record owner of the i)roi)ert7. It is not ])ermissil)le to 
assume that, because the witness Benton saw Garvey 
in (h-awford’s office, that Garvey had actual notice of 
the contract between Robb and Crawfoid. To hold 
that the plaintiff has i)rovcn that Garvey had knowl¬ 
edge of the contract of exchange upon which this suit 
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has been brouglit would be to indulge in mere specula¬ 
tion. The law recpiires a great deal more than that. 
“Generally/’ said Chief Justice Black in Lincoln t's. 
Wright, 23 Pa. St., Tb, “a man can only be said to have 
notice of a fact when it is actually communicated to 
him in such a way that bis mind could and did take 
cognizance of it.” 

If, on the other band, Garvey is to be considered 
merely as a trustee for the International Bank, the re¬ 
quirements of proof of notice have not been fullilled 
by the appellant. The Kecoi-d is clear that the Inter¬ 
national Bank dealt with the Bochelle A])artment both 
as a lender of money and as a purchaser and parted 
with valuable property without the knowledge of the 
fact that Crawford had theretofore contracted to ex¬ 
change the Bochelle Aj)artment for ])ro])erties belong¬ 
ing to Robb and Buckman. Of course, since the bill 
of complaint was dismissed at the close of the aj)]>el- 
lant’s case, it must be assumed that the testimony of 
the witnesses Howard and Benton is true, but this rule 
of procedure also recpiires that all of their t(‘stimony 
must be considered. There was an attempt on the ])art 
of Howard and Benton to fix the date of their conver¬ 
sation with the ap])ellee Waller some time before the 
middle of Februarv. This (’ourt doubtless will take 


judicial notice of the fact that it is difficult for wit¬ 
nesses properly to record in their minds the time of 
occurrences about which they testify unless they make 
some written memorandum of tlie occasion or fix the 
time by some event, the date of which is well known. 
The testimony of these two witnesses, however, shows 
conclusivelv that the conversation recounted bv them 
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could not have taken place until after the International 
Bank had acquired the Rochelle Apartment. Giving 
the testimony all the weight to which it could possibly 
be entitled, it appears that one morning the witnesses 
Howard and Benton met the appellee Waller and asked 
him if he or the International Bank had disposed of its 
Alexandria houses. Up to that time Waller did not 
know that Benton was interested in anv wav in the 
Rochelle Apartment, and answered their questions 
naturally and certainly without any attempt to mislead 
them. Waller told the two witnesses that the deal had 
been closed; that the bank had parted with the houses, 
not that it had contracted to part with or to exchange 
the Alexandria houses for the Rochelle Apartment. On 
cross-examination, when Benton was pinned down to 
the real facts in his conversation with Austin C. Wal¬ 
ler and John R. Waller, he said that lie told John R. 
Waller, immediately following his conversation with 
Austin C. Waller, that the latter had told him that the 
trade of the bank’s houses in Alexandria for the 
Rochelle Apartment in Washington had been made, and 
that John R. Waller was more interested in a loan that 
he had made (not that ho was going to make). The 
Record shows, on page 37, that the first act of the 
International Bank in connection with the loan was on 
February 19, 1925. The loan was not made until some 
time thereafter—around aliout the first of March. It 
is contended, therefore, by these apiiellees that inas¬ 
much as they acquired their respective interests in the 
Rochelle Apartment prior to any knowledge on their 
part of the contract of exchange between the appellant 
Robb and the appellee Crawford that their rights are 
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superior to the rights of tlie appellant. In stating 
this they do not waive all the other grounds upon which 
the trial court could have based the order of dismissal 
of the bill of complaint. 


Failure to Join Evelyn E. Nash as Party to Suit is 
Fatal to Appellant’s Right to Relief. 

The testimony of Frank P. Paroni, witness for the 
appellant, on pages d!), 40, 41, 42, 43, 44, and 45 of the 
Kecord, discloses the fact that the title to the Kochelle 
A])artment was in the name of Fvelyn F. Nash, who 
was not made a ])arty to this suit, although the record 
in tile Recorder of Deeds oflice showed her to be the 
record holdei’. It is time that the appellee Crawford 
claims that Miss Xash held title* to this projierty for 
his ben(‘lit, but this does not correct the situation that 
FiVelyn F. Xash was the record holder of this ])ropi‘rty 
—that it never was in the name of Crawford. It seems 
to us that no decree could have been entered without 
her being a party to the suit, and for this reason the 
bill should have been dismissed. While this is not the 
controlling ])oint in this cas(‘, it seems to us to be con¬ 
clusive* enough for the Court to have based a dismissal 
of the bill of complaint. We state this on authority of 
Passaic Xatinnal Paitk rs. ('(ntnacrcial XatioaaJ Baulx\ 
4!) App. I). (\, Uf) (2()2 Fed., 234). 


Lack of Mutuality of Remedy in Respect to the Robb- 
Crawford Contract of Exchange a Bar to Relief. 

Since the Record discloses that Buckman, the co¬ 
owner with the appellant, was not a party to the con- 
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tract of excliange, it necessarily follows that, if Craw¬ 
ford had so desired, he could not have obtained specific 
performance of the contract. This is true at the pres¬ 
ent time, for it still is within the power of Buckman 
etfectively to veto the i)erformance of the contract. 
Ri’Uljf vs. CuHiuarv, 53 App. D. C., 17. This being so, 
it necessarily follows that Kobh is not entitled to spe¬ 
cific performance—a remedy not equally available to 
Ch'awford. 

Lipscomb vs. Wat tons, 3 App. D. C., 1. 

Roller vs. Wciplc, 49 App. D. C., 102. 

Rutland Marble Co. vs. Ripley^ 10 Wall., 339. 


This lack of mutuality of remedy is sufficient in itself 
to su])port the order of dismissal entered below. 


Failure to Obtain Release of Encumbrance on His Real 
Estate Fatal to Plaintiff’s Right to Relief. 

It was admitted by the appellant when on the stand 
as a witness on his own behalf that there was an en¬ 
cumbrance on the real estate belonging to him and 
Buckman not yet due, even as late as the trial of the 
cause. It could not be assumed that the holder of the 
encumbi'ance would consent to its payment and release, 
nor was there any indication that the co-owner. Buck- 
man, would agree to the payment and release of the 
encumbranc(‘. With the Becoi'd in that state, it was 
proi)er for the trial court to dismiss the bill of com¬ 
plaint on that ground alone, although the bill could 
with j)ropriety have been dismissed on other and 
equally as strong, if not stronger, grounds. 
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Conclusion. 

It is respectfully submitted that, on the grounds as¬ 
signed by these a|)])ellees, the order of dismissal en¬ 
tered below should be aflirmed. 

HUGH II. OBEAK, 

EDMl XD D. CAMPBELL, 
Attorneys for the Appellees Eduard A. 
(iarrey, Ernest M. Louis, United Realty 
Corporation, International Bank, Aus¬ 
tin C. Waller. 
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